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"In the domain of elections to the Panchayats and the
Municipal bodies under Part IX and Part IX-A of the
Constitution, for the conduct of elections to these
bodies, the State Election Commissions enjoy the same
status as the Election Commission of India and that the
powers of the State Election Commissions in respect of
conduct of elections are no less than those of the
Election Commission of India in their respective
allotted domains."

Hon’ble Supreme Court of India in the case of
Kishansing Tomar V/s Municipal Corporation of the
City of Ahmedabad (AIR 2007 S.C. 269)




Madhya Pradesh State Election Commission

The orders passed by the Supreme Court of India and the High
Courts have an immediate and long-term effect on elections to the
Panchayats and Municipal bodies. Over time these orders have proved
significant in strengthening the election procedures, maintain
transparency and facilitate the establishment of a level playing field for all
political parties, ruling and in opposition, and independent candidates.

We have ventured here to make a compendium of some of these
important orders. As elections are conducted across all States and UTs by
thirty-two State Election Commissions itis not exhaustive. Even so we are
strong in our belief that this compendium will prove to be useful and will
encourage similar such publications in the future.

Shri J.P. Vyas, IAS (Rtd.) as our legal consultant has put in a great
deal of effort which bears mention.

Date 4 February 2017 (R. Parasuram)

Bhopal State Election Commissioner
Madhya Pradesh State Election Commission
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HIGH COURT OF MADHYA PRADESH
PRINCIPAL SEAT AT JABALPUR
Wrti Petition No.12109/2009

Kishore Samriti
Versus
State of M.P. and others

PRESENT : Hon’ble Shri Justice S.A. Bobde, Chief
Justice.
Hon’ble Shri Justice K.K. Trivedi, Judge

Ms. Shobha Menon, learned Senior counsel assisted
by Shri C.A. Thomas, learned counsel for the
Petitioner
Shri Kumaresh Pathak, learned Deputy Advocate
General for respondents No. 1 to 3.
ORDER
(23.01.2013)

Per : S.A. Bobde, Chief Justice.

The petitioner, by way of filing this petition under Article 226 of the Constitution of India, has
called in question the constitutional validity of the M.P. Gazette Notification dated 25.8.2009, whereby
the Gram Panchayats, Bisoni, Purva Tola, Tekri and Dulhapur were excluded from the area of Nagar
Panchayat Lanji.

2 : Inthe M.P. Municipalities Act, 1961 (hereinafter referred to as the Act for brevity), there is a
power conferred on the Governor to include or exclude certain area from the limits of Municipal areas
under Section 5-A of the Act, which reads as follows :-

“5-A. Power of Governor to include or exclude certain area— (1) The Governor may by notification
in the Gazette, declare the intention to include within or exclude from the limits of a municipal area, any
specified area.

(2) If the local authority having jurisdiction in the said area or any person resident therein, objects
to such declaration, such authority or person may submit an objection in writing to the Collector within
a specified period and the Governor shall take such objection into consideration.

(3) When the said period has expired and the Governor has considered the objection under sub-
section (2), the Governor may by notification include within or exclude from the limits of a municipal
area, any specified area: Provided that when an area is excluded from the limits of any municipal area,
such area notwithstanding such exclusion shall continue to be within the limits of the municipal area until
the area so excluded is included in a duly constituted Panchayat area.”

3 : Inthe present case, the Municipal area of Lanji was constituted by Notification dated 12.8.2008.
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In this Municipal area, the Gram Panchayats Bisoni, Purva Tola, Tekri and Dulhapur along with the
Gram Panchayat Lanji, were included. Apparently, objections were received by the State that the areas
of Gram Panchayats Bisoni, Purva Tola, Tekri and Dulhapur into the larger area of Nagar Panchayat
Lanji, were illegally included without following procedure laid down in Section 5-A of the Act. Since
the intention to include such areas as required by Section 5-A of the Act was not declared nor objections
were invited before the inclusion of these areas, these objections found favour with the Government,
which decided to exclude these area of Bisoni, Purva Tola, Tekri and Dulhapur from the larger area of
Nagar Panchayat Lanji. This has been done by the Notification dated 25.8.2009. The petitioner has
approached this Court for a declaration that the exclusion of the aforesaid areas from the larger area of
Nagar Panchayat Lanyji, is illegal, because prior to the exclusion of these areas, the procedure prescribed
by Section 5-A of the Act has not been followed. That is to say a Notification declaring the intention to
exclude such areas from the limits of Municipal area was not published and objections in writing were
not considered before such exclusion.

4 : We have given the anxious consideration to the matter and we are of the view that the action
of exclusion of the areas from the larger area of Nagar Panchayat Lanyji, is not illegal since the exclusion
was done purely by way of rectification upon considering without calling for any objections. Thus, in the
first place if the inclusion of these areas was itself found to be illegal and the Government decided to
exclude those areas after considering the objections in that regard to be valid, it is necessary for the
Government to resort the procedure prescribed by Section 5-A of the Act i.e. again declaring their
intention to exclude the aforesaid areas and then again inviting objections.

5 : After giving anxious consideration to the matter, we find that though the second Notification
for excluding the areas of Bisoni, Purva Tola, Tekri and Dulhapur from the larger area of Nagar Panchayat
Lanji has been done because of the upholding of objections received in regard to the first Notification
of inclusion, it was nevertheless the duty of the Government prescribed under Section 21 of the M.P.
General Clauses Act, 1957, to exercise the power of exclusion “in like manner and subject to like
sanction and conditions”. Section 21 of the General Clauses Act reads as follows :-

“21. Power to make, to include, power to add to, amend, vary or rescind orders, etc., -
Where, by any Madhya Pradesh Act, a power to issue notification, orders, rules or bye-laws is conferred,
then that power includes a power, exercisable in the like manner and subject to the like sanctions and
conditions, if any, to add to, amend, vary or rescind any notifications, orders, rules or bye laws, so
issued.”

6 : The requirement of law is, thus, clear. The Government having notified the larger area by
including the areas in question, if of the view that the any area must now be excluded for any reason, it
must again follow the procedure prescribed by Section 5-A of the Act. We find that there is no
Notification declaring the intention of the Governor to exclude the areas of Bisoni, Purva Tola, Tekri
and Dulhapur from the larger area of Nagar Panchayat Lanji. Indeed it has been the* contention of the
learned Dy. Advocate General appearing on behalf of respondents No 1 to 3 that the subsequent
exclusion is purely due to the upholding of objections of the earlier inclusion. Admittedly, the entire
procedure contemplated by Section 5-A of the Act have not been followed, even again.

7 : In the circumstances, the subsequent Notification dated 25.8.2009 excluding the areas of
Bisoni, Purva Tola, Tekri and Dulhapur from the larger area of Nagar Panchayat Lanji, is illegal and is
hereby quashed and set aside. The Government may proceed in accordance with Section 5-A for the
aforesaid purpose.

8 : The writ petition stands disposed of to the extent indicated herein above. There shall be no

order as to costs.
(S.A. Bobde) (K.K.Trivedi)
Chief Justice Judge
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HIGH COURT OF MADHYA PRADESH,
BENCH AT GWALIOR.
SB: Hon'ble Shri Justice Sujoy Paul
Writ Petition No. 8844 of 2013

Smt. Radha Gahlot
Versus

Smt. Sashi Jatav & Ors.

Shri Amit Lahoti, Advocate for the petitioner.
Shri Sanjay Sharma, Advocate for the respondent No.1.

ORDER

(Passed on 05th May, 2014)
This petition filed under Article 227 of the Constitution, is directed against the order dated
06-04-2013 (Annexure P-1) passed by District Judge, Guna in Election Petition No.02
2012, whereby the application of the petitioner for recounting of votes (Annexure P-3), is rejected.

(2) Brief facts necessary for adjudication of this matter, are as under:-

Petitioner and respondent No.l were candidates in the election of Corporator in
Guna Municipality. Respondent No.1 was elected by marginof only one vote. Feeling dissatisfied
with the said election, petitioner preferred an election petition under Section 20 of Madhya Pradesh
Municipalities Act,1961(Annexure P-3). Petitioner also impleaded the Election
Officer as non-applicant No.4 in the said election petition before the District Judge (hereinafter called
as "Election Tribunal"). The Election Officer filed his reply. The main ground in the election petition
is thatsomebody in the name of Rishi cast his vote. Thereafter, another person turned up and claimed
himself to be real Rishi. As per Rule 54 of Madhya Pradesh Nagar Palika Nirvachan Niyam,
1994 (hereinafter called as "the Rules”), the said vote was subsequently permitted to be cast and was
treated as “tendered vote” and was kept in a cover specially made for this purpose. This exercise was
done as per Rule 54 of the Rules. Petitioner, in her election petition, has stated that
recounting is necessary because 49 votes were rejected. Out of these 49 votes, atleast
10-11 votes were valid votes. These valid votes were wrongly rejected and, therefore, recounting is
necessary.

(3) Shri Amit Lahoti, learned counsel for the petitioner, drew attention of this Court towards
pleadings of election petition in paragraphs 3, 5, 8 and 9. By taking this Court to the reply filed
by the Election Officer, it is urged that one vote is kept as "tendered vote" and petitioner had submitted
an application for recounting of votes. Attention is also drawn on the statement of petitioner's
witness, namely, Shri Ashok Gehlot who deposed that the application for recounting was
preferred at the relevant time. On the basis of pleadings and evidence, it is contended that
the court below has erred inrejecting the application. In support of his contention, learned counsel for
the petitioner relied on 2011(3) MPLJ 499 (Ladkunwar Kori vs. Arya Lalaram & Ors.) and
AIR 1989 SC 640 (P.K.K. Shamsudeen vs. K.A.M. Mappillai Mohindeen & Ors).

(4) Shri Sanjay Sharma, learned counsel for respondent No.1 supported the impugned order. By
taking this Court to Rule 69 (1) proviso, it is urged that the cover containing the votes need not
be opened nor such ballot could be counted. In addition, he drew attention of this Court on Rule 72 of

5



the Rules and submitted that the order of recounting can be made only under Rule 72 of the Rules.
By relying on various judgements, it is contended that the court below has considered every aspect
raised by the petitioner and, therefore, no interference is warranted by this Court.

(5) Shri Amit Lahoti, learned counsel for the petitioner, submits that the proviso to Rule 69 (1)
may be applicable for the Officers, who are engaged in the work of conducting in the election
but the same cannot be taken as an impediment for the Courts to take it into account.

(6) No other point is pressed by the parties.

(7) I have heard learned counsel for the parties and perused the record.

(8) Before dealing with the rival contentions advanced, I deem it proper to quote the relevant rules.
Rule 69 reads as under:-

“69. Counting of votes.- (1) Every ballot paper which is not rejected under Rule 68 shall
be counted:

Provided that no cover containing tendered ballot paper shall be opened and no such
ballot paper shall be counted.

(2) In case the number of polling station in a ward is more than one, the counting for various
polling stations in that ward shall be taken up one by one and the result thereof shall be recorded
separately for each polling station in Form 21.

(3) After the counting in respect of all polling stations inaward has been completed, the Returning
Officer shall compile the result in the final result sheet in Form -22.

He shall also record therein the number of E.D. votes cast in favour of each candidate on the
basis of entries in Form 20 and then total-up the number of valid votes polled by each candidate and
announce the same.”

(Emphasis supplied)

Rule 72 reads as under :-

“72. Recount of votes.- (1) After an announcement has been made by the Returning Officer
of the total number of votes polled by each candidate under subrule(3) of Rule 69, acandidate or
in his absence his election agent may apply in writing to the Returning Officer to recount the
votes either wholly or in part, stating the grounds on which he demands such recount.

(2) Onsuch an application being made, the Returning Officer shall decide the matter and may
allow the application in whole or in part or may reject it in toto if it appears to him to be frivolous or
unreasonable.

(3) Every decision of the Returning Officer under sub-rule(2) shall be writing and contain the
reasons therefor.

(4) If the Returning Officer decides under subrule (2) to allow an application either in whole
or in part he shall-

(a) count or cause to be counted the ballot papers again in accordance with his decision;
(b) amend the result sheet in Form 22 to the extent necessary after such recount; and
(c) announce the amendments so made by him.

(5) After the total number of votes polled by each candidate has been announced under subrule
(3) of Rule 69 or under sub-rule(4) the Returning Officer shall complete and sign the result sheet
and no application for a recount shall be entertained thereafter:

Provided that no step under this sub- rule shall be taken on the completion of the counting until the
candidates and election agents present at the completion thereof have been given a reasonable opportunity
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to exercise the right conferred by subrule (1).

[(6) Allvalid ballot papers shall be bundled together and kept alongwith the bundle of rejected
ballot papers in a separate packet which shall be sealed and on which shall be recorded the
following particulars, namely:-

(a) The name of the Municipality and the nomenclature of the seat to which the ballot papers
relate, such as Mayor, President or Councillor.

(b) The number of ward in the case of election of a Council.
(c) The number of the polling station where the ballot papers have been used; and
(d) The date of Counting.]”
(Emphasis supplied)
(9) The first contention of Shri Amit Lahoti, learned counsel for the petitioner, is that one
"tendered vote" was kept in closed cover by the Election Officer. Thus, it is necessary to examine as
to who is the real person, who had cast this vote in the name of Rishi. In other words, it needs to be

determined whether the original vote cast by Rishi, was cast by correct person or whether the "tendered
vote" was cast by real/actual Rishi.

(10) In the opinion of this Court, in view of the language employed in the proviso to Rule 69 (1),
this exercise is not permissible. The provision in no uncertain terms makes it clear that the tendered
ballot paper shall not be opened and such ballot paper shall not be counted. This is settled in law that if
language of the Statue is clear and unambiguous, it must be given effect to irrespective of the
consequences. [See:- Nelson Motis Vs. Union of India and Another reported
in (1992) 4 SCC 711]. I do not see anything in Rule 69 of said Rules which permits the Court to
take into account the said tendered vote.

(11) In view of the aforesaid provision, it is not open to remove the cover containing tendered
ballot paper and count it for any purpose.

(12) So far the prayer for recounting is concerned, Rule 72 aforesaid makes it clear that the
candidate aggrieved needs to prefer an application before the Returning Officer. In turn, the Returning
Officer needs to consider and either allow or reject or partly allow or partly reject the said
application. The application of the petitioner seeking recount filed before the Election Officer, has
not been placed on record in the present case. Rule 72(1) aforesaid shows that the candidate
seeking recount needs to state the grounds on which he/she demands recount. In absence of filing such
application before this Court, this Court is unable to gather what were the grounds prayed of,
for recounting. The court below passed a detailed order and considered the allegations of the
petitioner that out of 49 rejected votes, 10-11votes were valid for which recount is necessary. The court
below recorded the statement of the petitioner's husband Shri Ashok Gahlot, who admitted in his
cross-examination that the votes which were rejected, were again counted and on recount, number
was tallied with earlier original number. There was no material placed before the court below to show
that such recounting was incorrect, perverse or arbitrary. In absence of
such evidence, recount cannot be ordered on mere asking. The court below has assigned cogent
and justifiable reasons for rejecting the said application. The court below considered the proviso to
Rule 69 aforesaid and opined that such "tendered vote" cannot be counted. There is no illegality
in the said finding.

(13) The Apex Court has consistently taken the view that recount of votes could be ordered very
rarely and on specific allegation in the pleadings in the election petition that illegality or irregularity was
committed while counting. The petitioner who seeks recount should allege and prove that
there was improper acceptance of invalid votes or improper rejection of valid votes. If the court is
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satisfied about the truthfulness of the allegation, it can order recount of votes. Secrecy of ballot has
been considered sacrosanct in a democratic process of election and it cannot be disturbed lightly by

bare allegations of illegality or irregularity in counting. But if it is proved that purity of elections has

been tarnished and it has materially affected the result of the election whereby the defeated candidate
is seriously prejudiced, the court can resort to recount of votes under such circumstances to do justice
between the parties. [See:- Vadivelu vs.Sundaram and Others, (2000) 8 SCC 355].

(14) This Court in the case of Hanumant Singh vs. State of MP and Others reported in 2012
(3) MPLJ 191 has opined as under :-

“20.In AIR 1993 SC 367 Shri Satyanarain Dudhani vs. Uday Kumar Singh and others, it has
been held that secrecy of ballot cannot be lightly tinkered. In a democratic setup secrecy of ballot is
of utmost importance and in absence of very specific pleading of material facts and particulars supported
by contemporaneous evidence, neither election can be quashed nor recount can be ordered. In (2003)
1 SCC 390, Mahender Pratap vs. Krishan Pal and Others, it was held that the onus of proof on the
basis of proper pleading is on the election petitioner. It is further held that the degree of proof must be
of very high standard to annul an election or for direction for a recounting.”

(Emphasis supplied)

(15) In the present case, there is no clinching evidence to show that the valid votes were illegally
rejected. In absence thereof, the recount cannot be ordered on mere asking. Even otherwise,
prayer for recounting, is not in consonance with the requirement under Rule 72 of the Rules. At the
conclusion of hearing, Shri Amit Lahoti, prayed for permission to file appropriate proceeding to challenge
the constitutionality/validity of Rule 69 aforesaid.

(16) As analyzed, I find no merit in this petition and itis accordingly dismissed. However,
liberty is reserved to the petitioner to challenge constitutionality of Rule 69 of the Rules. Petition is
dismissed by reserving aforesaid liberty. No costs.

(Sujoy Paul)
Judge
05/05/2014
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IN THE HIGH COURT OF MADHYA PRADESH
BENCH AT GWALIOR

S.B. : Hon’ble Shri S.K. Gangele, J.

ORDER

(18.11.2009)
18.11.2009 -

Shri S.K. Jain, Advocate and Shri Ankur Mody, Advocate, for petitioner.

Smt. Ami Prabal Advocate, for respondent No.1.

Shri Praveen Newaskar, Dy. Govt. Advocate, for respondent - State.
Heard.

1. The petitioner has filed this petition challenging the order, Annexure-P/1 dated 28.11.2006, by
which the petitioner has been disqualified to contest election of Counselor or Mayor of Municipal
Corporation for a period of five years.

2. The petitioner contested election for the post of Mayor of Municipal Corporation, Gwalior,
which was held in the month of November, 2004. The allegation against the petitioner is that he failed to
submit account of election expenses within the statutory period and thereafter he also failed to explain
the delay in submitting election expensesa and he has been declared disqualified for five years to contest
election.

3. Respondents in the return stated that the petitioner did not submit account of election expenses
within a period of thirty days from the date of election as required under section 14-A of the Municipal
Corporation Act, 1956, hereinafter referred to as the ‘Act of 1956°. Hence, as per provisions of
section 14-C of the Act of 1956 the petitioner has been disqualified for contesting election of Counselor
or Mayor of the Corporation for a period of five years beacause lodging of accounts of election expenses
within a period of thirty days from the date of election is a mandatory requirement.

4 Itis an admitted fact that petitioner contested the election of Mayor of Muncipal Corporation,
Gwalior. The result of the election was declared on 24th Novermber 2004. The petitioner had to
submit accounts of election expenses within a period of thirty days from the date of declaration of result
of the election. A show cause notice was issued to the petitioner on 12.07.2005 and it was served on
the petitioner on 22.07.2005. Thereafter, the petitioner submitted his account of election expenses on
29-07-2005. The allegation against the petitioner is that he did no submit any reason for not submitting
the account of election expenses within thirty days after declaration of result of the election.

5.0rder 7 of Election Expenses (Maintenance and Lodging of Account) Order, 1997, hereinafter
referred to as the ‘Order of 1997°, prescribes submitting of account of election expenses by a candidate
withing a period of 30 days from the date of election. The rule is as under :

7. Lodging of account of election expenses :-

(1) Every contesting candidate or his election agent shall lodge the account of election expenses
with the District Election Officer, within the time specified in the Act, that is 30 days from
the date of election.

(2) The account of election expenses shall comprise the following documents, namely :-
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(a) The register of day to day account of election expenses referred to in paragraph 4 in
original;
(b) vouchers relating to the entries made in the register of election expenses, and

(c) abstract statement of election expenses, referred to in paragraph 6.

(3) The register of day to day account of election expenses and the abstract statement of
election shall be authenticated and countersigned by the candidate in case they have been
prepared and signed by his election agent and the vouchers shall also be countersigned by
him, before being lodged.

(4) The account of election expenses shall be accompanied by an affidavit of the candidate in
Proforma C and shall not be resgarded complete without such as affidavit.”

6. Similarly, sub-para 5 and 6 of Order 10, prescribes that any contesting candidate may within
fifteen days from the receipt of such notice of Commissioner, shall send the respresentation along with
the accounts of election expenses to the District Election Officer. The relevant orders are us under:

(5) Where the Election Commission decides that a contesting candidate has failed to lodge his
account of election expenses within the time and in the manner required by that Act and this
Order, it shall by notice in writing call upon the candidate to show cause why he should not
be disqualified under Section 14-C of the M.P. Municipal Corporation Act, 1956 or as the
case may be, Section 32-C of the M.P. Municipalities Act, 1961 for the failure.

(6) “Any contesting candidate who has been called upon to show under paragraph (5) may
within fifteen days of the receipt of such notice submit in respect of the matter a representation
in writing to the Election Commision, and shall at the same time send to the District Election
Officer a copy of his representation together with a complete account of his election expenses
ifhe had not already furnished such an account.”

7. From the aforesaid statutory order, it is clear that a candidate is at liberty to submit accounts of
election expenses within a period of 15 days from the date of receipt of notice.

8. In the present case, notice was issued to the petitioner by the Election Commission on 12-07-
2005. The petitioner submitted accounts of election expenses and the same was received in the office
of Commission on 29-07-2005. Hence, the petitioner has complied with the irregularity. The petitioner
has complied the legal obligations of submitting accounts within 15 days from the date of receipt of
notice from the Election Commission. However, there is a delay and the petitioner has not explaned the
delay. It is a fact that he received notice and he submitted the accounts. This Court in the case of
Jawahar Lal Gupta Vs. Rajya Nirvachan Ayog, Bhopal and another (reported in 2003 (1)
M.PL.J.) Page 180, after considering other judgements of the Hon’ble Supreme Court, has observed
that the substantial non-compliance of the Order of 1997 on the part of contesting candidate is necessary
in order to disquality the candidate to contest future elections.

9. In the present case, in my opinion, there is a substantial compliance on the part of the petitioner,
in such circumstances, the order of disqualification of the petitioner to contest the future election, is
contrary to law.

10. Consequently, the petition of the petitioner is allowed. Impugned orders Annexure-P/1 dated
28-11-2006 disqualifying the petitioner for contesting future elections for five years, is hereby quashed.
No order as to cost.

(S.K. Gangele)
Judge
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HIGH COURT OF JUDICATURE MADHYA PRADESH,
JABAPLUR

Single Bench: Hon'ble Shri Justice N.K.Gupta,J
CIVIL REVISION NO.493 OF 2011

Smt. Rekha Choudhary. AF. R.
Versus
Smt. Suman Ahirwar & others. Judge

CIVIL REVISION NO.275 OF 2012
Smt. Prembai Ahirwar

Versus
Smt. Suman Ahirwar & others

In CR No.493/2011

Shri P.D.Gupta, Advocate for the applicant.

Shri Sanjay K. Agrawal, Advocate for the respondent No. 1. Shri Santosh Yadav, Panel Lawyer for
the respondent No.7.

In CR No.275/2012

Shri Pranay Verma, Advocate for the applicant.

Shri Sanjay K. Agrawal, Advocate for the respondent No.1.

Shri Santosh Yadav, Panel Lawyer for the respondent No.8.

(Passed on the 3rd day of July, 2013)

Both civil revisions are connected with the common judgement passed by the learned District
Judge, Sagar in Election Petition No0.25-A/2010, therefore the same are decided by the common
order.

2. By way of the present civil revisions, the applicants have challenged the judgement dated
9.12.2011 passed by the learned District Judge, Sagar in Election Petition No.25-A/2010, whereby
the election of one Kamla Kinnar was declared void and the respondent No.1 Smt. Suman Ahirwar
was declared to be elected for the post of “Mahapaur” (Mayor) to the Municipal Corporation,
Sagar.

3. The brief facts of both the cases are that an election to the post of “Mahapaur’ took place in
the year 2009. After adopting the due procedure the results were declared on 15.12.2009. Six candidates
had contested the election. Out of them one Kamla Kinnar was declared elected with 64683 votes,
whereas the respondent No.1 Smt. Suman Ahirwar bagged 21250 votes, whereas Smt. Rekha
Choudhary applicant in the Civil Revision N0.493/2011 received 11799 votes. Each of the remaining
candidates could not get the votes more than two thousand in the election. The respondent No.1 of
Civil Revision N0.493/2011 had moved an election petition on the basis that the seat for “Mahapaur”
of'the Municipal Corporation, Sagar was reserved for a woman candidate of Scheduled Caste and the
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candidate who was declared elected was neither a woman nor a person belonging to Scheduled Caste.
After recording the evidence, the learned District Judge, Sagar found that the elected candidate was
not competent to contest the election, and therefore its election was declared void. Simultaneously it
was declared that runner up candidate i.e. Smt. Suman Ahirwar was declared to be elected as
“Mahapaur” of the Municipal Corporation, Sagar.

4. Thave heard the learned counsel for the parties at length.

5. The learned counsel for the applicant in Civil Revision N0.493/2011 has submitted that the
elected candidate had received 64683 votes, whereas the respondent No.1 Smt. Suman Ahirwar
received only 21250 votes, and therefore if the candidate Kamla Kinnar would not have fought the
election, it cannot be said that its votes could be received by Smt. Suman Ahirwar. Under such
circumstances, it cannot be said that the respondent No.1 Smt. Suman Ahirwar had received majority
of'votes, and therefore she could not be declared elected. In this connection, the learned counsel for the
applicant has placed his reliance upon the judegment of Hon’ble the Apex Court in the case of “Prakash
Khandre Vs. Dr. Vijaya Kumar Khandre”, (AIR 2002 SC 2345) and in the case of “Manohar
Nathusao Samarth Vs. Marotrao & others” (AIR 1979 SC 1084) to show that the respondent
No.1 could not be declared elected only because she was in a runner up position.

6. The learned counsel for the applicant in Civil Revision No.275/2012 has submitted that
according to the provisions of Section 441-F of the Madhya Pradesh Municipal Corporation Act,
1956 (hereinafter referred to as “Act, 1956), any person aggrieved by the decision passed by the
District Court in election petition could file a revision within 30 days from such decision, and therefore
though the applicant was not the contesting person in that election, she was entitled to file a civil revision.
The learned counsel for the applicant in Civil Revision N0.275/2012 has similarity in submission made
in the Civil Revision N0.493/2011.

7. On the other hand, the learned counsel for the respondent No. 1 has submitted that the contention
of the learned counsel for the applicants was dependent upon the provisions of the Representation of
the Peoples Act, 1951 (hereinafter referred to as “RP Act’), whereas the provisions relating to election
are different in the RP Act and the Act of 1956, and therefore the law laid down by Hon’ble the Apex
Court in the matter of RP Act is not applicable in the present case and the District Judge has rightly held
that the respondent No.1 was elected.

8. After considering the submissions made by the learned counsel for the parties (it be noted here
that the Civil Revision N0.482/2011 filed by the alleged returned candidate Kamla Kinnar, was dismissed
being withdrawn on 24.8.2012 and the proposition relating to declaring the election of Kamla Kinnar
to be void is not required to be discussed here), and it appears that only one short question is involved
in the present revisions that whether the respondent No.1 could be declared elected or not. In this
context, the provisions of Section 101 of the RP Act may be perused, which are as under:-

“101. Grounds for which a candidate other than the returned candidate may be declared
to have been elected.— If any person who has lodged a petition has, in addition to calling in question
the election of the returned candidate, claimed a declaration that he himself or any other candidate has
been duly elected and 2[ the High Court] is of opinion -

(a) that in fact the petitioner or such other candidate received a majority of the valid votes; or

(b) that but for the votes obtained by the returned candidate by corrupt [***] practices the
petitioners or such other candidate would have obtained a majority of the valid votes,

[the High Court] shall after declaring the election of the returned candidate to be void declare the
petitioner or such other candidate, as the case may be, to have been duly elected.”
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9.Similarly, the provisions of the Act, 1956 relating to declaration of a candidate other than
returned candidate to be elected as mentioned in Section 441-D(2) of the Act, 1956, may be perused,
which are as under:

“441—D. Decision of Election petition— At the conclusion of the trial of an election petition,
the Court shall make an order—

(2) If any person who has filed an election petition has, in addition to calling in question the
election or [nomination] of the returned candidate, claimed declaration, that he himself or any other
candidate has been duly elected or [nominated] and the Court is of opinion-

(a) that in fact the petitioner or such other candidate received a majority of the valid votes; or

(b) that but for the votes obtained by the returned candidate the petitioner or such other candidate
would have obtained a majority of the valid votes;

the Court shall, after declaring the election or [nomination] of the returned candidate to be void ,
declare the petitioner or such other candidate, as the case may be, to have been duly elected or
[nominated].”

By the language of the aforesaid provisions, it is apparent that any declaration regarding the
election of returned candidate to be void does not include the declaration of the next candidate as
elected candidate. It is nowhere mentioned in both the Acts that the runner up candidate shall be
declared elected. On the contrary, it is provided that it is to be established by the person who claims to
be elected that he would have received majority of such valid votes those were received by the returned
candidate if the returned candidate would not have fought the election.

10. The learned counsel for the respondent No.1 has submitted that under the provisions of
Section 101 of the RP Act the votes received by the returned candidate through a corrupt practices
shall be excluded, whereas there is no such provision under Section 441-D of the Act, 1956. In the
present case, the election of the returned candidate was not declared to be void on the basis of
incompetency of the candidate. There is no information from the Election Authority that some of the
votes obtained by the returned candidate were obtained by any corrupt practices. When there was no
evidence that the returned candidate obtained the votes on the basis of corrupt practices, then the
remaining provisions of Section 101 of the RP Act is similar to the Section 441-D of the Act, 1956. It
is pertinent to note that the returned candidate in the election received 64683 votes whereas first runner
up candidate received 21250 votes and second runner up candidate received 11799 votes. If the votes
of first runner up candidate and second runner up candidate are added, then still the returned candidate
received more votes then their consolidated votes. If the returned candidate would not have fought the
election, then no criteria could be shown by the respondent No.1 that how many votes she would have
received in absence of the returned candidate. In the election there is no method to ascertain that in the
absence of the returned candidate Kamla Kinnar, the respondent No. 1 or the applicant of Civil Revision
No0.493/2011 would have received the votes which were at present received by the returned candidate.
Looking to the difference of votes, it cannot be said that the respondent No.1 got the majority of votes
that she could be declared elected when the election of returned candidate was declared void.

11. In this context, the judgement of Hon'ble the Apex Court in the case of Prakash Khandre
(supra) may be perused, particularly the para 14, which is as under:

“However, in an election where elected candidate is declared to be disqualified to contest election
and there are more than two candidates contesting election, there is no specific provision under the Act
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under which the person who has secured the next highest number of votes could be declared as elected.
The Act s silent on this point. Further, it cannot be presumed that the votes secured by the disqualified
elected candidates would have been wasted or would have been secured by the next candidate who
has secured more votes. If disqualified candidate was not permitted to contest the election then how the
voters would have voted in favour of the candidate who has secured more votes than other remaining
candidates would be a question in the realm of speculation and unpredictability. In such a situation,
declaring the election of the returned candidate on the ground of his initial disqualification to contest the
election by itself would not entitle the election petitioner or any other candidate to be declared elected."

Similarly, in para 21 of the aforesaid judgement Hon'ble the Apex Court has held as under:

“The Court also considered the dictum in the case of Viswanath (supra) and observed that the
ratio decidendi of said case is applicable only where (a) there are two contesting candidates and one of
them is disqualified; and (b) the election is on the basis of single non-transferable vote.”

12. On the basis of the law laid down by Hon'ble the Apex Court in the case of Prakash
Khandre (supra), it is apparent that if there is no law laid in any enactment relating to election proceeding
that when the election of the returned candidate is declared void, then the runner up candidate be
declared elected then unless it is established that he could get majority of the votes in absence of the
returned candidate that candidate cannot be declared elected. If only two candidates were contesting
the election, then if the election of the returned candidate is declared void, then it can be presumed that
in the absence of that returned candidate, the runner up candidate would have received entire votes
which were received by the returned candidate, and therefore in such a case runner up candidate can
be declared elected.

13. In the present case, six candidates fought the election and there is no method to assess that if
the returned candidate Kamla Kinnar would not have participated in the election, then how many votes
would have been received by the remaining candidates. Under such circumstances, looking to the law
laid down by Hon'ble the Apex Court in the case of Prakash Khandre (supra), it cannot be said that
the respondent No. 1 would have received the majority of the votes in absence of the returned candidate
Kamla Kinnar, and therefore according to the provisions of Section 441-D of the Act, 1956 the
respondent No.1 could not be declared as elected candidate. The learned District Judge, Sagar did not
discuss on the point before considering the matter relating to the declaration of respondent No.1 to be
elected as “Mahapaur” of the Municipal Corporation, Sagar. Under such circumstances, both the
civil revisions filed by the applicants can be accepted. The respondent No.1 cannot be declared elected
when the election of the returned candidate Kamla Kinnar has been declared void.

14. On the basis of the aforesaid discussion, the civil revisions filed by the applicants are allowed.
The portion of the impugned judgement dated 9.12.2011 passed by the learned District Judge, Sagar,
by which the respondent No.1 Smt. Suman Ahirwar was declared to be elected to the post of
“Mahapaur” is hereby set aside. It is directed that since the election of the returned candidate Kamla
Kinnar was already declared void, and no other candidate can be declared elected, then it is for the
Returning Officer to arrange for fresh election. There is no order as to costs.

15. A copy of this order be sent to the trial Court along with its record for information.

(N.K.Gupta)
Judge
03/07/2013

16



W ATIHT 6. 1161/2004
I ARG AU,
49 =R
A, REfd st ge g Fgd
URIdg el

CGicH
FA.Y. 5T STdidel RT U 3y

AT & qUe 3157edE 226 : 1999 H JUH SORUI TIh] Sfaide] 9 sfdidel T Bl oRdl Ueqd o Heal W
I IHIHal Bl ST Tolib 16.10.2004 GRT 5 IV dF Tolld Asat & FRfed Beot B aog 1T |

UHeUT & a : IR 1999 3 A THIhdl of SORUI DT JBR Al SIell ASNYR & Jedel UG AU
Tolld ST 1, ST I8 FABA 81| .Y, TR ADI A Fa1ge 1961 T 4RI 32(F) & AR idrdel J
DI SEABRT o qot T I IbIhal Pl BRYT JAIN o < ST FHT IR Td Jedald NS galich 16.10.2004
SR 3A 5 T9 P ol oI5l & oRfed HA1 W1 3 QY & TG 1 IH Ud Bl IR |

T BT e : STaTde] AT o TR1HIT 4 991G UTeTRUS NS UI3d Tl St 3Td oTel el off Jdhall |
3d: AP IR B I TF I MY Fd DAl INT|

17



IN THE HIGH COURT OF MADHYA PRADESH
BENCH AT INDORE

WRIT PETITION No. 1161 of 2004
Date of Decision : March 19, 2009

Paraschand Jain
....................... Petitioner

Versus
M.P. State Election Commission and others

.............. Respondents

CORAM:- HON’BLE MR.JUSTICE VINEY MITTAL.

PRESENT :- ShriA.K. Sethi, Senior Advocate with Shri Harish Joshi Advocate,
for the petitioner.
Shri Sunil Jain Advocate for respondent No.1

Ms. Rashmi Pandit Deputy Government Advocate. for respondents No.2 & 3.

VINEY MITTALJ. (Oral)

The petitioner has riased a challenge to an order dated August 16, 2004, publised in the government
gazette dated October 20, 2004, whereby the M.P. State Election Commission, respondent No. 1, has
declared the petitioner as disqualified for a period of five years from contesting the elections under the
Madhya Pradesh Municipalities Act, 1961 (hereinafter called as Act), from the date of the said order.
A copy of the aforesaid order dated October 20, 2004 has been appended as P-10 with the petition.

The brief facts may be noticed.

The petitioner was a candidate in an election process for the post of President of Municipal
Council Agar- Malwa. District Shajapur held in the month of December, 1999. However, he remained
unsuccessful. As per the provisions of Section 32-A of the Act, every candidate participating in the
election process is required to maintain a separate and correct account of all expenses incurred by him
in the election and the said account is required to be submitted under Section 32-B of the Act. In case
of any default in submission of the account expenses, committee by a candidate, provisions of Section
32-C of the Act are invokable and the State Election Commission is competent in law to declare a
candidate as disqualified for a period not exceeding five years. On the basis of non submission of the
accounts statement, with regard to the expenses incurred by the petitioner, a show cause notice was
issued to him by the election authorities. On receipt of the said notice, the petitioner submitted the
aforesaid accounts statement to the Notified Authority. However, the State Election Commission, on
the basis of the default committed by the petitioner, having not submitted the accounts statement to the
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Notified. Authority within the period of limitation, has passed the order dated October 16, 2004,
disqualifying him under Section 32-C of the Act, for a period of five years from contesting the elections,
from the date of the said order.

The claim made by the petitioner has been contested by the respondents. It has been maintained
that since the petitioner was mandatorily required to submit the original accounts statement as per
Section 32-A of the Act to the Notified Authority and had not done so, and later on also had submitted
the photocopy of the aforesaid accounts statements, therefore, the disqualification has rightly been
imposed upon the petitioner.

Shri A K. Sethi, learned senior counsel for the petitioner has argued that since the election had
taken place in the year 1999 therefore, the disqualification order, if at all, was required to be passed at
that point of time only, and an order having been passed in the year 2004, a period of five years had
unnecessarily been lost, and the petitioner has unnecessarily been prejudiced for a further period of five
years not to be participate in the election process.

On the other hand, Shri Sunil Jain, learned counsel appearing the respondent No.1 has maintained
that the delay if any, was caused on account of the default committed by the petitioner, having not
submitted the accounts statement to the Notified Authority, and the petitioner cannot be permitted to
take advantage of his own wrong.

After hearing learned counsel for the parties and on taking into consideration the facts and
circumstances of the case, I find that the controversy in question is squarely covered by a judgement of
this Court rendered in the case of Mahendra Vs. M.P. State Election Commission and others
(2005 (1) MPLJ 245, wherein certain observations made by this Court are relevant and extracted as
follows.

""16. The Election Commission is under an obligation to record its satisfaction whether a person
has failed to make out good reasons or justification for his failure in not submitting the account within
time period. It a person is required to make out a good reason or justification as to why and for what
reason he could not submit the account in time, it is equally obligatory on the part of the Election
Commission to examine as to whether ground or cause stated in reply constitutes good reason. To
arrive at a finding it requires application of mind judiciously to the facts of each case and thereafter to
pass areasoned order in respect of acceptance or rejection of explanation. Not only this, the said order
should be communicated to the petitioner by which his explanation or contention was rejected by the
Election Commission. The Election Commission has notified the order in all the cases which are similar
in nature. But whether the Election Commission decided the matters after due consideration of explanation
given by the candidate for the delay in lodging the account of election expenses by a reasoned order
does not find place in the order."

""18. From the perusal of the scheme of Expenses Order in para 10, it is apparent that the said
order is to be passed within reasonable time. Within a period of 30 days from the date of declaration of
the result, the candidate has to lodge his account. Thereafter, the District Election Officer immediately
has to send a report to the Election Commission about non-lodging of the account. Sub-para (4) of
para 10 also provides that as soon as the Election Commission receives the report, it shall consider
same and when Election Commission decides that the contesting candidate has failed to lodge account
of election expenses, then it has to issue a show cause notice. In the cases, show-cause notice was
issued in the year 2000 and the impugned order has been passed in 2004 after nearabout four years. If
Election Commission would have acted promptly then the said order ought to have been passed in the
year 2000 itself. Considering explanation, it was within discretion of the Election Commission to disqualify
the candidate for a lesser period than five years and it is not mandatory that in every case Election
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Commission shall disqualify the candidate for maximum period of five years. In these circumstances, if
the decision would have been taken by the Election Commission in the the year 2000 then period for
disqualification must have ended before the next election. as the case may be. But the Election Commission
took a period of nearabout 4 years for considering the explanation and reasons assigned by the candidate
which cannot be appreciated. Petitioner cannot be penalized to contest present election on the basis of
the order which has been issued, by the Election Commission in the year 2004 after four years from the
date of submitting explanation by the candidate."

In view of the law laid down by this Court in Mahendra's case (supra), the present petition is also
allowed and the order Annexure P-10 passed by the State Election Commission ordering disqualification
of'the petitioner for a period of five years from the date of said order is hereby quashed.

C.c.asperrules.

INDORE : (VINEY MITTAL)
DATED : March 19, 2009 JUDGE
BDJ
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IN THE HIGH COURT OF MADHYA PRADESH
BENCH AT GWALIOR
Class of Case...W.P. No. 7101/2014

Ku. Vimlesh Vanshkar

Versus
State of M.P.

22/12/14

Shri D.S.Raghuvanshi, Advocate for the petitioner-Ku. Vimlesh Vanshkar.
Smt. Ami Prabal, Advocate for the respondents.

Heard finally with the consent of the counsel for the parties.

Present writ petition filed under Article 226 of the Constitution of India has been preferred
seeking the following reliefs to the extent mentioned below:

(1) By allowing the writ petition, the impugned order dated 21/8/2014 (Annexure-P/1) be quashed.

(i) The petitioner be permitted to participate in Nagar Panchayat Election held for the post of
Chairman in the month of February, 2015.

(iii) Any other relief which the Hon'ble court deems fit and proper.

The facts in short are that the impugned order dated 21/8/2014, marked as Annexure-P/1 was
communicated to the petitioner on 4/9/2014 whereby she was declared as disqualified to take part in
coming election held for the post of Chairman of Nagar Panchayat, Badoni, district Daita for next five
years on her failure to furnish accounts of election expenses which were held in the year 2009. It was
alleged that the petitioner took part in the said election but failed to submit accounts of election expenses.

It is submitted by the counsel for the petitioner that previously election was held in the year 2009
whereas the impugned order has been passed in the year 2014, after a period of five years which
indicates malafide on the part of the respondents. Apart that, no show-cause notice was given to the
petitioner. Opportunity of hearing was also not given. Therefore on these two counts, firstly in violation
of principles of natural justice in not affording opportunity of hearing to the petitioner and because the
impugned order was passed after a period of five years, the petition is sought to be allowed and the
impugned order dated 21/8/2014 (Annexure-P/1) is prayed to be set aside by permitting the petitioner
to participate in the election of Nagar Panchayat held for the post of Chairman in the month of February,
2015. In support of the arguments, learned counsel for the petitioner placed reliance on the decision in
the case of Mahendra s/o R.S.Palraiya Vs. ML.P. State Election Commission and others [2005(1)
MPLJ 245].

Prayer was opposed by the learned counsel appearing for the other side on the ground
that show-notice (Annexure-R/2) was served on the father of the petitioner. The petitioner is one of the
family members of the joint family who is residing with her father but despite serving of aforesaid notice
no reply was submitted by her. Secondly, it was the duty of the petitioner to furnish the accounts of the
election expenses within a period of 30 days from the date of election of the return candidate before the
officer nominated for the said election as per the provisions given under Section 32-B of M.P.
Municipalities Act, 1961 but same particulars have not been furnished, therefore, the respondents/
election commission as per provisions given under section 32-C of the aforesaid Act held disqualification
of'the petitioner on her failure to lodge the account of election expenses. Hence, it is prayed that the
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petition having no substance be dismissed.
Having regard to the arguments advanced above, the entire case has been examined.
Before dwelling upon the issue involved in the case, the relevant provisions are quoted below:

“32-B. Lodging of account of election expenses.- Every contesting candidate at an election
of President shall, within thirty days from the date of election of the returned candidate lodge with the
officer notified by the State Election Commission an account of his election expenses which shall be a
true copy of the account kept by him or by his election agent under section 32-A.

32-C. Disqualification for failure to lodge account of election expenses. - If the State
Election Commission is satisfied that a person -

(a) has failed to lodge an account of election expenses within the time and in the manner required
by or under this Act; and

(b) has no good reason or justification for the failure, the State Election Commission shall, by
order published in the Official Gazette, declare him to be disqualified and any such person shall be
disqualified for being chosen as, and for being a Councillor or President of the Municipal Council or
Nagar Parishad, as the case may be, for a period not exceeding five years from the date of the Order.”

Admittedly, as per the facts on record, the previous election was held in the month of February,
2010 but the show-cause notice (Annexure-R/2) dated 9/9/2010 was not served on the petitioner at
previous point of time. Instead the same was served on Harprasad, the father of the petitioner. Nowhere
it was evidentially clear that the petitioner is residing with her father Harprasad as a member of joint
family. Therefore, it is discernible from the record that opportunity of hearing was not afforded to the
petitioner. Moreover, it was mentioned in the notice that previously the election was held in the month
of February, 2010 under the M.P. Gazette Notification filed as Annexure-R/6. By the aforesaid
Notification the election was held in the month of February, 2010 but in the impugned order dated 21/
8/2014, Annexure P/1, it was mentioned that the election was held in the month of December, 2009. It
means that impugned show cause notice for the election held in the month of December, 2009 was not
given but the notice given was for the election held in the month of February, 2010. No order has been
passed against the petitioner for the election held in the month of February, 2010. Therefore, in the
considered opinion of this court, the impugned order issued against the petitioner is bad in law. The
same was issued without giving an opportunity of hearing to the petitioner. Suffice it to observe that if
the election commission would have acted properly then the said order ought to have been passed in a
proper manner for the election in question. But the election commission took a period of near about five
years for consideration which cannot be appreciated. The petitioner cannot be penalized to contest the
next election on the basis of the order which has been issued by the election commission after a lapse of
five years. It is also pertinent to mention here that the impugned order dated 21/8/2014 (Annexure-P/
1) was issued against in all fourteen candidates. It shows that a joint order was passed against all the
aforesaid fourteen candidates which can be termed as stereo typed order. So, admittedly, the detailed
order has not been passed and in a routine way the case of the petitioner has been examined by the
respondents/authorities.

For the aforesaid reasons, the impugned order passed by the respondents disqualifying the
petitioner for election with further disqualification for five years from the date of order cannot be sustained
under the law. The order by Gazette Notification issued by the Election Commission in respect of the
petitioner is hereby set aside. Accordingly, the petition is allowed.

No order as to costs.

(B.D. Rathi)
V. Judge

(Bu)
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HIGH COURT OF JUDICATURE OF MADHYA PRADESH
JABALPUR BENCH AT GWALIOR
S.B. : HON’BLE MR. JUSTICE RAJENDRA MENON
Writ Petition No. 5293/2007

Smt. Satya Prakashi Parsadia
Versus
State of Madhya Pradesh and Others

Appearance

Shri. VK. Bharadwaj, Shri Raju Sharma, Shri A.V. Bhardwaj and Shri Raja Sharma, advocate for the
petitioner.

Shri S.B. Mishra, Additional Adocate General, Shri Vivek Khedkar, Govt. Advocate and Shri Praveen
Newaskar, Deputy Government Advocate for the respondents/State.

ORDER
(passed on this 25™ day of January, 2008)

Petitioner who is the elected President of Municipal Council, Dabra feels aggrieved by the action
taken by the respondents in proposing to recall her under Section 47 of the M.P. Municipalities Act,
1961 (hereinafter referred to as the Act of 1961) and the direction issued to the State Election Com-
missioner for holding the election for recall of the petitioner.

2. Facts in brief necessary for disposal of this petition are that election to the Municipal Council,
Dabra for electing councillors and President was held on 20th November, 2004, the result were de-
clared on 24th November, 2004 and petitioner was elected as a President by the State Government.
Grievance of the petitioner in this petition is that 20 councilors are alleged to have submitted a represen-
tation to the Collector on 3 November, 2007 under Section 47 of the Act for reacalling her. It is stated
that this proposal for recall has been accepted by the Collector and the Collector in accordance with
Section 47(2) of the Act of 1961 has forwarded the same to the State Government and the State
Government accepted the same and has made reference to the State Election Commission and the
State Election Commission on such reference is arranging to take steps for election on the proposal to
recall the petitioner. Inter alia contending that action initiated in the matter and powers exercised by the
Collector is contrary to the requirement of Sub-Section 2 of Section 47 of the Act, petitioner has filed
this petition.

3. Shri V.K. Bhardwaj, learned counsel for the petitioner taking me through the procedure fol-
lowed the by Collector for forwarding the proposal to the State Government, points out that the Col-
lector has not himself arrived at the satisfection required uder Sub-section 2 of Section 47 of the Act
and has acted on the basis of recommendations made by the Project Officer of Distirct Urban Devel-
opment Agency (DUDA). Taking me through the note-sheet available at Annexure R/I, Shri Bhardwaj
tried to demonstrate that the Collector after receiving the proposal from the councilors on 03.11.07
forwarded the same to the Project Officer, DUDA for taking action. The note-sheet was prapared and
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itis the Project Officer who judged the satisfaction with regard to compliance of the requirement of
sub-section 1 of section 47 of the Act and recommended for forwarding the proposal to the State
Government. It is argued by Shri Bhardwayj that this recommendation made by the Project Officer is
approved by the Collector and the entire action is taken on the basis of aforesaid procedure. Emphasising
that the statutory requirements of Section (2) of Section 47 of the Act is that Collector himself'is to
satisfy and verify tha proposal and this procedure is not followed in the present case, the Collector has
delegated his powers under sub-section 2 of Section 47 of the Act of 1961 to the Project Officer,
DUDA, which is impermissible under the law, Shri Bhardwaj prays for interference in the matter on the
ground that statutory requirments under the law is not complied with.

4. That apart, Shri Bhardwaj has referred to certain irregularities committed in the matter and
attributing malafide on the action taken to be at the instance of a State Minister it was agrued that the
proposal was submitted to the Collector at his house and the Chief Municipal Officer, Dabra was
ready with the various information, he has questioned the bonafide of the Chief Municipal Officer,
Dabra in coming along with councilors at the time of presentation of the proposal to the Collector and
submits that the Dabra is about 40 km away from the Gwalior, there is nothing to show that the Collec-
tor had summoned the Chief Municipal Officer, Dabra, Shri Bhardwaj emphasised that presence of the
chief municipal officer, Dabra at Gwalior at the time of presentation of the proposal along with the
councilors is doubtful and atrributing malafide and political inference into the matter. Shri Bhardwaj
prays for interference.

5. Placing reliance on the following judgements, Shri Bhardwaj argues that when the statutory
requirements are not followed in the manner prescribed any action taken in violation of the statutory
requirement, is illegal and cannot be sustained. It was further argued by him that from the return,
additional return of the respondents, it is seen that Collector forwarded the proposal to the Project
Officer in pursuance to the certain recommendations and observations contained in Annexure R/7
dated 02 September, 2000, it is argued by Shri Bhardwaj that recommendation and observations
made in this letter are only recommendatory in nature and even if such a direction is assumed to in
existence, the same being contrary to the statutory provisions cannot given effect too and therefore the
action taken by the Collector by referring the matter to the Project Officer, DUDA being contrary to the
statutory provisions, is unsustainable. The judgements relied upon by Shri Bhardwayj in this regard are

(1) Commissioner of Police, Bombay vs. Gordhandas Bhanji (AIR 1952 SC 16);
(i1) Feroz Ahmad vs. Delhi Development Authority and others (2006 [10] SCC 399);
(i11) V.C. Banaras Hindu University and others vs. Shrikant (2006{11} SCC 42);

(iv) Punjab Water Supply and Sewerage Board vs Ranjodh Singh and others (2007 {2}
SCC 491); and

(V) a judgement of the Punjab High Court in the case of Fagqir chand Sultani Ram and
another vs Bana Ram Mansa Ram and others (AIR 1957 Punjab 303).

Accordingly, Shri Bhardwaj sumbits that action taken in this particular case is clearly contrary to
the requirement of law and therefore the entire proceedings initiated being vitiated and is liable to be
quashed.

6. Refuting the aforesaid contentions and trying to justify the action of the respondents, it was
submitted by Shri S.B. Mishra, learned Additional Adovate General by referring to the documents and
affidavits available on record that on 03.11.07 all the 20 councilors appeared before the Collector at
11.15 am., Collector received the proposal, made endorsement as contained in page 23 of the paper
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books and thereafter the Chief Municipal Officer, Dabra who was also present there, was directed to
verify the signatures of the 20 councilors, the same was verified in the presence of the Collector and
thereafter the Collector directed the Project Officer, DUDA to proceed in the matter. By refering to the
note-sheet Annexure R/I, Shri Mishra tried to emphasise that action is taken by the Collector only after
he was satisfied with regard to requirement of Sub-section (1) of Section 47 being complied with Shri
Mishra emphasises that the Collector is only required to see that the requirements of sub-section 1 of
Section 47 of the Act are complied with and as the said compliance is established from the note-sheet
Annexure R/, there is no illegality in the matter. Taking me through the affidavits filed of 20 councilors
as contained in Annexure R/2, emphasizing that Collector has performed his function in accordance
with the provisions of law, Shri Mishra learned Additional Adovate General sought for dismissal of this
petition. In support of this contentions, he invites my attention to a judgement of Full Bench of this Court
in the case of State of M. P. and another vs Mahendra Kumar Saraf and others (2005 {3} MPLJ578)
to submits that as the mandatory requirement of Section 47(1) of the Act is complied with, no case is
made out for interference. He also invites my attention to another judgement of this Court in the case of
Smt. Anubha Munjare vs. State Election Commission and others (ILR 2007 M.P. 1203) to submit
that the Collector having satisfied himself about the proposal being submitted by the 20 councilors, no
case is made out for interference. It was further submitted by him by placing reliance on a judgement of
this Court in the case of Gaya Prasad Modi vs. M.P. and others (2002 {4} MPHT 38) that a writ
petition directly before this Court is not maintainable and petitioner are required to challenge the elec-
tion afther it is held. On the ground of no jusrisdiction under Article 226 of the constitution reliance is

also placed on another judgement rendered by a Division Bench of this court in the case of Gopal
Yadav vs. State of M.P. and other (2002 {4} MPLJ 369).

7.1 have heard learned counsel for the parties at lenghth and perused the record.

8. Before adverting to decide the controversy in question, it would be appropriate to take note of
the provisions of Section 47 of the M.P. Municipalities Act, 1961. The said provision reads us under :-

“[47. Recalling of President : (1) Every President of a Council shall forthwith be deemed to
have vacated his office if he is recalled through a secret ballot by a majority of more than half of the total
number of voters of the municipal area casting the vote in accordance with the procedure as may be
prescribed :

Provided that no such process of recall shall be initiated unless a proposal is singed by not less
than three fourth of the total number of the elected Councilors and presented to the Collector :

Provided futher that no such process shall be initiated :

(1) within a period a two years from the date on which such President is elected and enters his
office.

(i1) if half of the period of tenure of the President elected in a by-election has not expired :
provided also that process for recall of the president shall be initiated once in his whole term.

(2) The Collector, after satisfying himself and verifying that the three fourth of the councillors
specified in sub-section (1) have signed the proposal of recall shall send the prososal to the State
Government and the State Government shall make a reference to the State Election Commission.

(3) On receipt of the reference, the State Election Commission shall arrange for voting on the
proposal of recall in such manner as may be prescribed.]”

For the purpose of deciding this petition, sub-section 2 of the aforesaid provision is important. A
perusal of sub-section2 indicates that it provides for action to be taken by the Collector on the proposal
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received by him for recalling of the President. The section mandates the Collector to satisfy himselfand
verify that 3/4th of the councilors have submitted the proposal. The requirement of sub-section (1) have
to be complied with, it is only then that the proposal can be forwarded to the State Government for
further action. The word “the Collector after satisfying himself and verifying” in Sub-section 2 are the
important words and the main thrust of the argument of Shri Bhardwaj was that in the present case
Collector himself has not arrived at the satisfaction but the satisfaction has been arrived at by a del-
egated authority, satisfaction and recommendation of the said authority is accepted by the Collector. At
this stage, it would be appropriate to refer to some of the judgements which are applicable, even though
no judgement directly on the question is brought to notice of this Court but certain observatons are
available in the case of Smt. Anubha Munjare (supra) relied upon by Shri S.B. Mishra. In the said case,
Division Bench of this Court in para 14 has observed as under :-

“l4............ On areading of Section 47 in entirety and especially sub-section 2 of Section 47
there can be no scintilla of doubt that the Collector has to satisfy himself with regard to the conditions
precedent engrafted under Section 47(1) namely, that the proposal has been signed by not less than 3/
4% of total number of elected councillors, the proposal has not been initiated within a period of two
years from the date on which such President is elected and enters his/her offfice; that half of the period
of tenure of the President elected in by-election has expired; and tha the process for recall is ths first
proposal in the whole term of the elected candidate and he must verify the proposal that 3/4th of the
total number of elected councillors have signed the proposal for recall............. ”?

(Emphasise supplied)

It is clear that the Division Bench in the aforesaid case has clearly emphasised that it is the
Collector who is to satisfy himself with regard to compliance with the condition prescribed in Section
47(1) for proceedings under sub-section (2). Similarly another Division Bench of this Court while
considering the true meaning of Section 47 in the case of Narayan Nagina vs. State of M.P. and
others (2004 (1) MPHT 312), in para 10 has observed that proceedings for recall are initiated when
the Collector himself'is satisfied that the proposal is singed by 3/4th of the councilors after verfication.
It is therefore, clear that emphasises in the Sub-section (2) and requirement of law is that, it is the
Collector who is required to arrive at the satisfaction and the subjective satisfection is that of the
Collector concerned.

9. The question as to whether in the present case, subjective satisfaction arrived at is of the
Collector himself or this satisfaction is based on the opinion and recommendation of a third person? In
this regard if note-sheet Annexure R/1 and the endorsement made by the Collector in the proposal
submittted on 03.11.07 and the facts stated in the return, additional return and affidavits are taken note
of, the following factual scenario emerges;

“When the proposal was presented to the Collector on 03.11.07, he made a endorsement to the
effect that he has received the proposal today on 03.11.07 at 11.15 a.m. and forwarded the same to
the Project Officer, DUDA. Available on record at page 22 of Annexure R/1 is a typed note-sheet
wherin the fact of receiving the proposal by the Collector is indicated and the matter is placed before
the Project Officer. This note-sheet is typed and does not bear signatures of the Collector or any other
person. Thereafter a hand-written note-sheet is available which is prepared by the Project Officer and
this note sheet indicates that Project Officer after verifying the proposal submitted for recall of the
petitioner by the 20 councillors, has indicated that councillors have affixed their signatures and signa-
tures are verified by the Chief Municipal Officer, Dabra thereafter in para2, he says that the Chief
Municipal Officer, Dabra vide letter on. 6062 dated 03.11.07 has informed by him that the President
was elected in November, 2004, the result was notified in the gazette on 20" December, 2004 and the
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President assumed office on 12.01.05, thereafter the Project Officer indicates that requirement of
Section 47 are such and such, he says that all requirement of the rules are complied with and therefore
proposal can be accpted and forwarded to the State Government. He says that it would be appropriate
to forward the proposal to the State Government and thereafter he places the matter before the Collec-
tor for further action. The Collector had accpted the proposal and thereafter the matter is sent to the
State Government not by the Collector but by the Project Officer as evident from the note-sheet
Annexure R/1.”

It is, therefore clear that in the present case, the Collector has not himself conducted the verfication
and the satisfaction arrived at with regard to the proposal is not the subjective satisfaction of the Collec-
tor, it is based on the recommendations of the Project Officer, DUDA.

10. At this stage, it would be appropriate to take note of the affidavit filed by the State Govern-
ment along with the additional return. The additional return submitted by the State Government on
04.12.07 is supported by the affidavit of Project Officer, District Urban Development Authority, Gwalior.
This officer seems to be the same officer who had prepared the note-sheet Annexure R/1. In the
aforesaid, additional return in para 2 it is so stated by the respondents :-

e Merely persuing the documents i.e. the application submitted by the Councilors, it is
clearly revealed that the application was duly submitted before the Collector at 11.15 a.m. and the
Collector after receiving the same endorsed to the Project Officer. District Urban Development
Agency (for brevity “P.O. DUDA”) for initiating the action under Section 47.”

(Emphasise supplied)

It is further stated in the said additional return that the signatures of 20 councilors has been duly
verified by the C.M.O. as is evident from the endorsement made on the 26th page i.e. last page of the
application. It is further stated in page 4 of the additional return that in the instance case when the
application along with affidavit was submitted by the councillors before the Collector, the same was
verified by the C.M.O. In page 6 of the additional return it is so stated :- "after receiving the request
letter by the Collector, the Collector forwarded the matter to the P.O. DUDA, who is under the
control of Collector. It is also respectfully submitted that the State Government has already
issued certain direction to the Collectors that any matter pertaining to Urban Administration
should be forwarded to the Collector through P.O.DUDA. Copy of the directon issued by the
Commissioner, Urban Administration and Development, Bhopal is enclosed herewith and marked
as Annexure R/7. In these facts and circumstances, the Collector has rightly forwarded the mat-
ter to P.O. DUDA and the P.O. DUDA has started the proceedings as revealed in Annexure R/1
and accordingly it was produced before the Collector and the Collector approved the note-sheet
on 03.11.07. So, there is no irregularity or infirmity in the matter."”

From the aforesaid narration made by the respondents, it is clear that on the basis of delegation
of powers and as per the directions contained in Annexure R/7, the matter was sent to Project Officer,
DUDA and the entire action has been taken by the Project Officer, DUDA and the Collector has only
approved the action taken by the Project Officer, DUDA.

11. At this stage, it may be relevant to consider the direction contained in Annexure R/7. Annex-
ure R/7 is not a delegation of powers to any officer under Section 47 of the M.P. Municipalities Act,
1961, it is only the recommendatory letter issued by the Commissioner, Public Administration and
Development, Bhopal to various Collectors expressing his opinion that Collectors would be right in
case that they forwarded all the proposal pertaining the urban development to the Project Officer,
DUDA and papers are proceeded and routed through this office. In this letter, apart from making some
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opinion, there is nothing which amounts to delegating the powers under Section 47 to any other author-
ity. In the case relied upon by Shri V.K. Bhardwaj, particularly in the case of Commissioner of Police,
Bombay (supra) and in the case of Feroz Ahmed (supra), it is laid down by the Supreme Court that the
statutory provisions cannot be substituted by supplementary of executive order, they also lay down a
principle that if statutory powers is vested on an authority it is for that authority only to exercise that
power and if the powers are exercised by some other authority the action stands vitiated. In the case of
Punjab Water Supply and Sewerage Board (supra) relied upon by Shri Bhardwaj, directions given by
the State Government contrary to the statutory rules were held to be unsustainable and unforcible under
law. That being so, contentions of the respondents based on delegation letter Annexure R/7 cannot be
accpted as it amounts to circumventing to the said provisions.

12. As already indicated hereinabove, the statutory requirement under sub-section 2 of Section
47 of the Act of 1961 is that Collector himself should satisfy and verify. The purpose of given the
powers to the Collector is to eunsure that power verfication is done and satisfaction of the Collector
with regard to propriety and genuineness of the proposal is arrived at. When the statutory requirement
is that Collector himself'has to arrive at the satisfaction and verification, satisfaction arrived at by a third
person and acceptance of the same by the Collector will not be compliance with the requirement of law.
If the procedure followed in the present case is evaluated, it would be seen that collector at the first
instance forwarded the papers to the Project Officer, DUDA, the Project Officer verified the signatures
on the basis of certificate given by the Chief Municipal Officer, Dabra thereafter based on the commu-
nication received from the Chief Municipal Officer, Dabra recorded his satisfaction and recommended
to the Collector for forwarding the proposal to the State Government. The Collector accepted this
proposal. It is the considered view of this Court that in following the aforesaid procedure, it cannot be
said that Collector himself has arrived at the satisfaction, on the contrary, the procedure followed is
such that the Collector has accepted and approved the satisfaction arrived at by the Project Officer,
DUDA. This being not in accordance with provisions of statute i.e. sub-section 2 of Section 47 of the
Act. Contentions advanced by Shri Bhardwaj, learned counsel for the petitioner has to be accepted
and it has to be held that in accepting and forwarding the proposal to the State Government under
Section 47(2), the Collector has delegated his powers to the Project Officer, DUDA and has not
conducted the procedure for initiating the process of recall in accordance with law.

13. Objections raised by Shri S.B. Mishra, learned Additional Advocate General for the respon-
dents/State with regard to maintainability of this petition is also to be addressed by this Court. Normaly
in a matter petaining to recall of an elected representative or passing a motion of no-confidence when
the statutory remedy are available inteference is not made by this Court exercising jurisdication under
Article 226 of the Constitution, but at the same time, it is a well setteed principle of law that if breach of
the statutory provision, violation of fundamental rights and action taken to be contrary to law, are
pointed out, Interference in a petition under Article 226 of the Constitution can be made. In this regard
reference may be made to a judgement rendered by a Division Bench of this Court in the case of M/s
P.C.C. Construction Co. and others vs Debts Recovery Tribunal and another (2003 (1) MPJR
260) and the Life Insurance Corporation vs. Ramji Kewat and others (2002 (2) MPJR 69) where
it has been held that any action which is violative of the principle of natural justice or contrary to the
statutory provisions can be interfered with in a petition under Article 226 of the Constitution and the
normal rules of refusal to interfere, when the statutory alternate remedy is available is not to be enforced
in such cases. Accordingly, as in the present case statutory provisions is found to have been breached
and violated ,the entire action stands vitiated and, therefore, the bar of entertaining in a writ petition
directly without resorting to the statutory remedy will not apply and this Court can exercise jurisdiction
in this petition under Article 226 of the Constitution.
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14. Before parting with the case, this Court is also required to considered some contentions
advanced by Shri Bhardwaj. Record indicates that when the proposal was brought to the Collector on
03.11.07 at 11.15 a.m. at Gwalior, the Chief Municipal Officer, Dabra is present. Dabra is about 40
km away from Gwalior and there is nothing in the proceedings to indicate that Collector had summoned
the CMO, Dabra to be present before him in person along with councillors when the proposal is
presented at Gwalior, the question with regard to presence of CMO, Dabra at Gwalior remains
unaswered. That apart, further peculiar fact to be noted is that when the proposal is forwarded to the
Project Officer, DUDA for satisfaction and verification, the CMO, Dabra is ready with the letter bear-
ing no. 6026 dated 03.11.07 containing details about the requirement to be fulfilled under section 47(2)
of the Act. It is not known as to why the CMO, Dabra came to Gwalior with the prepared letter
indicating the details which are required to be taken note of for compliance of sub-section (1) of
Section 47 of the Act. Presence of the CMO, Dabra ready with all these materials at Gwalior at the
very relevant time indicates that Shri Bhardwayj is right in submitting about presence of extraneous
consideration.

15. Accordingly, taking note of the totality of the facts and circumstances of the case and the
illegality which is apparent from the face of the record, this petition is allowed. Action initiated against
the petitioner on the basis of the proposal and recommendation made by the Collector are quashed. It
is held that the State Government and the Chairman, State Election Commissioner shall not proceed
with the recommendations made by the Collector under section 47(2) of the Act.

16. Petition stands allowed and disposed of with the aforesaid without any order so as to cost.

R. Menon
Judge
25.01.2008
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HIGH COURT OF MADHYA PRADESH : JABALPUR
WRIT PETITION No.14819/2014

Smt. Sangeeta Bansal
Versus
State of Madhya Pradesh & others

Shri Rajendra Tiwari, learned senior Counsel assisted by ShriManikant Sharma, learned Counsel for
the petitioner.

Shri R.P. Tiwari, learned Govt. Advocate for respondents No.1 and 2.
Shri Siddharth Seth, learned Counsel for respondent No.4.

Shri V.S. Shroti, learned senior Counsel assisted by Shri Ashish Shroti, learned Counsel for the intervenor
inI.A.No.12964/2014.

Shri V.S. Shukla, learned Counsel for the intervenor in .A.No.13970/2014.
Present : Hon’ble Shri Justice K.K. Trivedi

ORDER

(20/12/2014)

This writ petition take exception to the order dated 09.09.2014 passed by the respondent No.2
as also the final order dated 25.09.2014 passed by the respondent No.1 accepting the proposal made
for recall of the petitioner as President of the Municipal Council, Harda. Undisputedly the petitioner
was elected as President of the said Municipal Council and such election was notified in the year 2011.
The Municipal Council, Harda consists of 30 wards and 30 members have been elected as Councillors.
Such notification of election was issued on 9th November, 2011 in the M.P. Gazette (Extraordinary).

2. It is the contention of the petitioner that in terms of Section 47 of the Madhya Pradesh
Municipalities Act, 1961 (herein after referred to as 'Act'), a proposal was made by 23 Councillors
before the Collector for recall of the petitioner. The fact stated in the said application/proposal was that
the manner of working of the petitioner was not in the interest of the Municipal Council and, therefore,
such proposal was made. It is contended by the petitioner that in fact the strength of 23 elected Councillors
was short of three-fourth elected Councillors of the Municipal Council and, therefore, the proposal was
liable to be rejected. When the petitioner came to know about this fact that such proposal was made,
she immediately made an objection on 08.09.2014 but the objection was not looked into. No document
was made available to the petitioner even when a demand was made and matter was referred to the
State Government. Without there being any justified reason or complete satisfaction of the authorities,
the matter was referred to the State Election Commission to take action under Section 47(3) of the Act.
That being so, the order passed in that respect was liable to be quashed. Hence this petition has been
filed by the petitioner.

3. The writ petition was entertained and interim stay was granted to the petitioner to the effect
that the Election Commission may take all steps and process for recall but the notification of the date of
election shall not be issued till the next date of hearing.

4. Areturn has been filed by the respondents No.1 and 2 contending infer alia that the procedure
as laid-down under Section 47 of the Act was complied with and after being satisfied with the proposal
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made by the Councillors, the Collector has forwarded the same to the State Government, which has
been further sent to the State Election Commission to take action in accordance to law. In fact the
voting has to be done on the proposal so made in the matter of recall of the petitioner and in case the
votes are cast against the petitioner and in favour of proposal of recall then only the petitioner would be
liable to vacate the seat of the President of Municipal Council. It is contended that no wrong has been
committed by the respondents in doing so and as such the writ petition is liable to be dismissed.

5. The intervenors have filed applications seeking permission to intervene in the writ petition to
oppose the same. [.A. No.12964/2014 has been filed by one Lokesh Rao, son of Shri Ram Chandra
Rao, an elected Councillor of Municipal Council, Harda to oppose the prayer made by the petitioner in
the writ petition and I.A. No.13970/2014 has been filed by Dilawar Khan, son of Majid Khan, Councillor
of Municipal Council, Harda, for the same purpose. The applications for intervention have been treated
as reply of the aforesaid intervenors and they are also granted permission to be heard. Such intervenors
were also heard at the time of final hearing. The contentions raised by the intervenors are that since
there were 30 elected Councillors of Municipal Council, Harda, three-fourth of the same would be
22.5, rounding of which would mean 23 and, therefore, if 23 Councillors have signed the proposal for
recall of the petitioner, the same is in accordance to the provisions of Section 47 of the Act. Therefore,
proposal has rightly been accepted by the Collector, forwarded to the State Government and action
has been taken by the State Government in appropriate manner. It is, thus, contended that the claim
made in the writ petition cannot be granted to the petitioner and the same deserves to be dismissed.

6. The only submission made by learned Counsel for the State Election Commission is that the
Commission is duty bound to comply with the requirement of Section 47(3) of the Act, the moment
proposal is sent by the State Government to the Commission for recall of any elected President of the
Municipal Council. For the said purposes entire process has to be done, voting is required to be done
and then only on the basis of the votes cast, the proposal to recall is to be accepted or to be denied. It
is submitted that since such a process is held up because of interim order passed by this Court, it would
be just and expedient to decide the controversy at an early date.

7. To buttress the submissions and the grounds raised in the writ petition, learned senior Counsel
for the petitioner has submitted that the composition of a municipality is prescribed under Article 243R
of the Constitution of India. It is nothing but the enabling power of the State Legislature to make laws
with respect to the filling in the seats in the municipality, making of territorial constituencies in the name
of wards within the municipal area and the law for representation in a municipality but nominated
members are not authorized to cast a vote in the meeting of the municipality. The other special power
provided to the Legislature for making of the law is the manner of election of the Chairperson of a
Municipality. For the purposes of election of the Chairperson of the Municipality, it is contended that
the entire area of Municipal Council is to be treated as constituency and, therefore, the Chairperson of
amunicipality is also to be treated as a Councillor having all rights to vote in such meetings of the
Municipal Council. It is, thus, contended that the composition of the Municipal Council would be
number of wards made by the Legislature in particular municipality plus the Chairperson of the Municipal
Council. Thus, the submission is made that the strength of the Municipal Council should be calculated
on the basis of the number of wards, elected Councillors and adding in it the President as a Councillor.
According to learned senior Counsel for the petitioner, the notified strength of the wards in Municipal
Council, Harda is 30 and as one President is elected in the entire municipal area, adding the same as
one of the Councillor, the total strength of the elected Councillors of Municipal Council would be 31. In
any case if three-fourth elected Councillors of the Municipal Council, Harda are calculated, it would be
more than 23 and not 23 as is claimed by the respondents and the intervenors. The submission is that
the proposal made by the elected Councillors was short of the strength and, therefore, was not required
to be referred to the State Government for its transmission to the Election Commission for initiating any
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action of recall of the petitioner.

8. The other submission made by learned senior Counsel for the petitioner is that one of the
elected Councillor was subjected to an election dispute before the Election Tribunal and his election
was set aside by the Election Tribunal. A civil revision was preferred before this Court against the said
order and an interim stay was granted in respect of the said elected Councillor. However, the said
interim stay was not made absolute and was not extended and, therefore, the said Councillor was not
authorized to sign the proposal for recall of the petitioner. If that Councillor is removed from the list of
Councillors, who have made proposal against the petitioner, there would be only 22 elected Councillors
available to propose the action for recall of the petitioner and that being not in consonance of Section
47(1) of the Act, the proposal was liable to be turned down. It is further submitted by learned senior
Counsel for the petitioner that no subjective satisfaction was recorded by the Collector in respect of
making of the proposal to recall the petitioner and, therefore, the forwarding letter of the Collector itself
was bad in law. That being so, no action could be founded on such a forwarding memo and, therefore,
the action initiated against the petitioner for her recall is liable to be quashed. Lastly, it is submitted that
an elected member like petitioner is not to be thrown out without assigning any reason. The proposal
made by the elected Councillors for recall of the petitioner contains no reason except that the working
of the petitioner was not in the interest of Municipal Council. There was no valid ground raised for recall
of the petitioner from the post of President of the Municipal Council concerned and, therefore, the
proposal was liable to be rejected. Rather it has been accepted and forwarded to the State Government
for taking action against the petitioner, which in turn has been transmitted to the Election Commission,
therefore, entire proceedings in that respect are bad in law and are liable to be quashed. Putting great
reliance in the provisions of Section 47 of the Act, seeking interpretation of the said provisions in terms
of the orders passed by this Court in earlier occasion, it is contended that the action taken by the
respondents was per se illegal and thus liable to be quashed.

9. Per contra learned Government Advocate has contended that the action is rightly taken, in the
original proceedings placed before the Court, subjective satisfaction was recorded by the Collector
after verifying the correctness of the proposal, therefore, no interference in such proceedings is called
for. As is referred to herein above, learned Counsel for the State Election Commission has submitted
only this much that the election process for recall of the petitioner is held up because of the interim stay
granted by this Court, therefore, an early disposal is required.

10. Much stress has been placed by learned senior Counsel for the intervenor that the provisions
of Article 243R of'the Constitution of India are nothing but the enabling provisions to constitute the
municipality in terms of the provisions made in Part-IXA of the Constitution of India. It is contended
that in terms of the provisions of Article 243Q, a municipality is to be constituted for a smaller urban
area. The law has been made by the State Government in terms of the provisions of the Act, therefore,
relevant amendments have been made after coming into force of provisions of Part-IXA of the
Constitution of India in the Act. It is contended that the elections of the ward members after making of
award within municipal area are differently conducted. Section 19 of the Act deals with such composition
where the President is to be elected by direct election from the municipal area whereas the Councillors
are elected by direct election from the wards. Undisputedly the municipal area of Harda is distributed
in 30 wards and, therefore, Councillors will mean the Councillors elected from the said wards excluding
the Chairperson or the President, who is to be elected directly from the municipal area. Reading out the
provisions of Section 47 of the Act, learned senior Counsel for the intervenor has emphatically contended
that the word used by the Legislature is, only the Councillors in appropriate number, as indicated in
sub—section (2) of Section 47 of the Act, who are required to make the proposal and that has to be
verified by the Collector and is required to be referred to the State Government. According to learned

senior Counsel for the intervenor, since there were only 30 wards within the municipal area of Harda,
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22.5 was the required number of the Councillors to make a proposal and, therefore, if 23 elected
Councillors have made the proposal for recall of the petitioner, the same was in consonance to the
provisions of sub-section (2) of Section 47 of the Act. The Collector has got the proposal verified
through his subordinate Officer, that too of the rank of Joint Collector and after verifying the relevant
documents annexed with the proposal, he personally called the Councillors, satisfied himself with respect
to making of proposal by each of them and then only forwarded the same to the State Government.
Therefore, according to learned senior Counsel for the respondents, there is no violation of the provisions
of law by the Collector, Harda, in forwarding the proposal for recall of the petitioner. It is contended
that the reasons are not required to be mentioned in the proposal for recall of the elected President as
such would be tested by cast of votes by the electors and, therefore, it was not necessary to mention
any such reason for recall of the petitioner in her capacity as President of the Municipal Council.
Sufficient reason was mentioned if it was said in the proposal that the working of the petitioner was not
in the interest of the Municipal Council. Lastly, it is submitted by learned senior Counsel for the intervenor
that there was no vacation of interim order granted in favour of the elected Councillor, who has suffered
an order in the Election Tribunal in an election petition as in the civil revision, till the same was dismissed,
there was no vacation of interim stay. Interpreting the word “till the next date of hearing”, learned senior
Counsel for the intervenor submitted that since there was no vacation of interim order, no hearing had
taken place on the date when the matter though was listed but was adjourned on account of non-
availability of the Counsel for the parties because of call of the lawyers for abstaining the Court work.
Therefore, it is submitted that the order of interim stay was in operation and, therefore, said Councillor
has rightly signed the proposal for recall of the petitioner. It is, thus, contended that the entire claim in
the writ petition is baseless and misconceived and such petition deserves to be dismissed.

11.This Court has directed the respondents to produce the original record for perusal, which has
been produced in sealed cover and is examined. Heard learned Counsel for the parties at length and
perused the record.

12. First of all it would be necessary to interpret the provisions of the law made in respect of
controversy involved and, therefore, relevant provisions are to be quoted. Undisputedly, constitution of
municipalities is prescribed under Article 243Q of the Constitution of India, which simply says that
there shall be constituted in every State a Municipal Council for a smaller urban area. Nothing
more is added except exclusion of certain areas or non-constitution of a municipality in particular area,
subject to the satisfaction of the Governor having regard to the size of the area and municipal services
being provided or proposed to be provided. The most important aspect is in Article 243R of the
Constitution of India where the composition of the municipalities is prescribed. Since the same is relevant
for the purposes of adjudication of the claim made in the present writ petition, the provisions of Article
243R of the Constitution of India are reproduced below, which read thus:

“243R. Composition of Municipalities. - (1) Save as provided in clause (2), all the seats in
a Municipality shall be filled by persons chosen by direct election from the territorial constituencies in
the Municipal area and for this purpose each Municipal area shall be divided into territorial constituencies
to be known as wards.
(2) The Legislature of a State may, by law, provide -
(a) for the representation in a Municipality of -
(1) persons having special knowledge or experience in Municipal administration;

(i) the members of the House of the People and the members of the Legislative Assembly of the
State representing constituencies which comprise wholly or partly the Municipal area;

(1) the members of the Council of States and the members of the Legislative Council of the State
registered as electors within the Municipal area;
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(iv) the Chairpersons of the Committees constituted under clause (5) of article 243S:

Provided that the persons referred to in paragraph (i) shall not have the right to vote in the
meetings of the Municipality;

(b) the manner of election of the Chairperson of a Municipality.”

13. As has been pointed out herein above, the provision of Part-IXA of the Constitution of India
was inserted by 74th amendment in the Constitution with effect from 01.06.1993. In the State of
Madhya Pradesh the Municipalities Act was made in the year 1961 by the Legislature. The relevant
provisions have been inserted in the Act aforesaid after coming into force of the 74th amendment in the
Constitution of India. Certain provisions have been omitted, which were not in consonance to the
prescribed law in the Constitution of India. However, the provisions of Section 19 of the Act were
inserted vide an amendment made on 21.04.1997 by M.P. Act No.18 of 1997. The provisions of
Section 19 consisting of composition of Municipal Council or Nagar Panchayat read thus :

“19. Composition of Municipal Council or Nagar Parishad. - (1) A Municipal Council or a
Nagar Parishad, shall consist of -

(a) President, that is Chairperson, elected by direct election from the Municipal area;
(b) Councillors elected by direct election from the wards;

(c) Notmore than four persons in the case of Municipal Councils and not more than two persons
in the case of Nagar Parishads having special knowledge or experience in Municipal
Administration nominated by the State Government:

Provided that only a person residing within the Municipal area and being otherwise not
ineligiblefor election as a Councillor may be nominated;

(d) Members of the House of the people and the Members of the Legislative Assembly of the
State representing constituencies which comprise wholly or partly the municipal area;

(e) Members of the Council of State registered as electors within the municipal area;

Provided that a member of the House of the people and a member of the State Legislative
Assembly as mentioned in clause (d) or a member of council of State, as mentioned in clause
(e) may nominate his representative, who possesses such qualifications as may be prescribed
in this behalf'to attend the meeting of the Council.

(2) The persons nominated under clause (¢) of sub-section (1) shall hold office during the pleasure
of'the State Government.

(3) Persons referred to in clauses (c), (d), and (e) of sub-section (1) shall be deemed to be
councillors, but shall not have the right to vote in the meetings of the Council.

(4) If any municipal area fails to elect a President or any ward fails to elect a Councillor, fresh
election proceedings shall be commenced for such municipal area or ward, as the case may
be, within six months to fill the seat, and until the seat is filled it shall be treated as casual
vacancy:

Provided that proceedings of election of Vice-President, or any of the Committees under the
Act shall not be stayed, pending the election of such seat.”

A perusal of this will leave no doubt that the municipal area is required to be divided into wards
and each ward is to be represented by a Councillor, who is to be elected directly by the electors of the
concerning ward. The definition of Councillor, as given in Section 3(7) of the Act means any person
who is legally a member of a Council. However, the definition of President or the Chairperson is not
given in the Act. For the said purpose if the provisions of Article 243 of the Constitution of India are
seen, the State Legislature is given the power to make laws for the manner of election of the Chairperson
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of'a Municipality. In Section 19 of the Act, while prescribing the composition of Municipal Council or
Nagar Parishad, it is said that the Municipal Council or a Nagar Parishad, as the case may be, shall
consist of the President, i.e. the Chairperson, elected by direct election from the municipal area. The
other part of the composition is the elected Councillors from the wards, therefore, at any rate the
President of the Municipal Council may be an elected person but he is not to be treated as a Councillor
in either case because of the reason that in the definition of the Councillor given under the Act, such
persons are the elected representatives of the wards of municipal area but not the representative of the
entire municipal area. The President or a Chairperson of the Municipality is to be treated as representative
of the entire municipal area. Therefore, the submission which is made that the President of the Municipal
Council is also to be treated as a Councillor, cannot be accepted.

14. The other aspect is that every Municipal Council is required to be bifurcated in wards and a
notification is required to be issued in that respect. The petitioner herself has placed on record Annexure
P-1 indicating that the notification of election of the Municipal Council, Harda was issued on 9th November,
2011 where the petitioner was shown to be elected as President and there were 30 Councillors elected.
Therefore, though the petitioner has taken part in the election of Vice President, has cast her vote but
that would not mean that the petitioner became a Councillor. The Councillor is otherwise defined under
the Act and, therefore, at any rate the petitioner is not to be treated as a Councillor nor to be included
in the number of Councillors. She was elected as a President of the Municipal Council and she was to
be treated as President of the Municipal Council.

15. Now in the context of the aforesaid, if provisions of Section 47 of the Act are seen, which
provisions again have been inserted by amendment made in the Act on 23.04.1999 by M.P. Act No.11
0f 1999, it is clear that only the Councillors are required to make a proposal for recall of the President.
Since the interpretation of the said provisions is also required, the amended provisions of Section 47 of
the Act are reproduced, which read thus :

“47. Recalling of President.- (1) Every President of a Council shall forthwith be deemed to
have vacated his office if he is recalled through a secret ballot by a majority of more than half of the total
number of voters of the municipal area casting the vote in accordance with the procedure as may be
prescribed :

Provided that no such process of recall shall be initiated unless a proposal is signed by not
lessthan three-fourth of the total number of the elected Councillors and presented to the Collector :

Provided further that no such process shall be initiated :-

(1) within a period of two years from the date onwhich such President is elected and enters his
office;

(i) Ifhalfofthe period of tenure of the President elected in a bye-election has not expired.
Provided also that process for recall of the President shall be initiated once in his whole term.

(2) The Collector, after satisfying himself and verifying that the three-fourth of the Councillors
specified in sub-section (1) have the proposal of recall, shall send the proposal to the State
Government and the State Government shall make a reference to the State Election
Commission.

(3) Onreceipt of the reference, the State Election Commission shall arrange for voting on the
proposal of recall in such manner as may be prescribed.”

16. Itis not in dispute that the proposal was made on 08.09.2014 for recall of the petitioner. It is
also not in dispute that on the date of making of the proposal the same was signed by 23 elected
Councillors. The said proposal was required to be verified by the Collector in terms of provisions of
Section 47(2) of the Act. The original record produced before the Court indicates that when the Collector
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received the proposal, he got the same verified. Certain affidavits, photocopy of identity cards and
certificate of elections were produced along with the said proposal. It appears that for the verification
of'the said documents and signatures, the Collector asked all the Councillors to remain present before
him, who came at 12.30 AM in his office and their documents were got verified, signatures were
compared. All those proceedings were written by the Collector in presence of one of the Joint Collector
posted in his office and facts were recorded that all those 23 elected Councillors have verified the
documents annexed with the proposal for recall of the petitioner, verified their signatures and stated that
they have signed such proposal without any fear or duress. The Joint Collector witnessed such proceedings
and did nothing. The entire proceedings were signed by the Collector himself.

17. After undergoing this requirement, the Collector forwarded the proposal to the respondent
No.1 vide his memo dated 08.09.2014, a copy of which is already placed on record as Annexure R-
3 with the return of the respondents No.1 and 2. From the recital in the said memo and from the perusal
of'the original record, it is clear that in none than the definite words the Collector recorded his satisfaction
with respect to making of the proposal for recall of the petitioner and referred the matter to the
respondent-State for onward action in terms of provisions of sub-section (3) of Section 47 of the Act.

18. Itis the submission made by learned senior Counsel for the petitioner that such an act of the
Collector was not in accordance to the law. Placing reliance in the case of Laxmi Narayan Garg vs.
Municipal Council Sardarpur and others, M.P. N0.90/1976, decided on 12.04.1977 (1977 JLJ
SN 63), it is contended by learned senior Counsel for the petitioner that if the total strength of the
Municipal Council was one President plus 30 Councillors, that would be 31 as the President is also
elected from amongst the persons, who were not the Councillors and, therefore, the total number of
Councillors determined shall, in respect of such Municipality, be deemed to have been increased by
one. First of all the provisions of Section 43 of the Act, which were dealt with in the said case are not
pari materia to the provisions of Section 47 of the Act. The Act as amended did not contain any
provision for No Confidence Motion against the President of the Municipal Council. Secondly it is to
be seen that even in the case of No Confidence Motion, two-third of elected Councillors present and
voting in the meeting was the requirement for passing of the said No Confidence Motion whereas in the
new provisions of recall of President, making of a proposal by three-fourth of the total number of
elected Councillors is the requirement of law. As has been pointed out, in that situation the petitioner
who is not to be treated as an elected Councillor, was not to be included amongst the elected Councillors.
Therefore, such a decision is not helpful to the petitioner.

19. Essentially it has to be seen that earlier the procedure which was prescribed under the Act
was for moving of a notice of No Confidence against the President of the Municipal Council but
subsequently by amending the provisions since the election of the President of Municipal Council is
prescribed directly and all the electors of the municipal area are required to elect the President of the
Municipal Council, only a proposal is required to be made by the elected Councillors to initiate such
process of recall of President. By making the provisions in Madhya Pradesh Nagar Palika Nirvachan
Niyam, 1994, the process for recall of the President of Municipal Council is prescribed. A time and
schedule for the poll aforesaid is to be notified in the manner indicated in the Rules, polling stations are
to be established, symbols are to be alloted and then polling is to commence. All electors of the municipal
area are required to cast their votes either in favour or against recall of the President of Municipal
Council. Thus, mere making of proposal will not be enough for stepping down the President of the
Municipal Council by initiation of process of recall under the provisions of Section 47 of the Act. On the
other hand, if the proposal of recall is not acceptable to the electors and they vote against it, the said
proposal would be turned down and the elected President will continue on the post till completion of
the term of office. This being a special feature, the President of the Municipal Council cannot be termed

as a Councillor in any manner after the amendment in the Act. Earlier the No Confidence Motion was
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moved against a President, who was elected by the elected Councillors themselves and who was one
of them. Therefore, the proposition of law laid-down by the Division Bench of this Court in the case of
Laxmi Narayan Garg (supra) would not be attracted at all in the present situation after the change of
law.

20. The interpretation of the provisions of Section 47 of the Act have to be done to ascertain
what was the intention of the Legislature to prescribe three-fourth of the total number of elected
Councillors, as is mentioned in the proviso to sub-section (1) of Section 47 of the Act. The simple
interpretation of total number of the elected Councillors would mean the available elected Councillors
and not otherwise the total strength of the elected Councillors constituting the Municipal Council for the
simple reason that had it been so, instead of mentioning the total number of elected Councillors, it
would have been specifically mentioned by the Legislature the total strength of the elected Councillors
constituting the Municipal Council. Therefore, it has to be held that total number of the elected Councillors
available on the date of signing of the proposal would be taken into consideration and on the basis of
that calculation, the three-fourth strength of the said elected Councillors is to be worked out. Having
said so, now it has to be examined whether the proposal as was made was in consonance to the
provisions of Section 47(1) of the Act or not.

21. Reliance is placed by learned senior Counsel for the petitioner in the case of Madan Lal
Narvariya vs. Smt. Satya Prakashi Parsedia and others, [2008(4) MPLJ 316] and it is contended
that the satisfaction of the Collector as prescribed in sub-section (2) of Section 47 of the Act means
personal satisfaction of the Collector concerned and it has a much higher degree, therefore, mechanically
proposal was not to be sent to the State Government. The distinction between the case in hand and
case of Madan Lal Narvariya (supra) is that the Collector in the case of Madan Lal Narvariya
(supra) has approved the decision taken by his subordinate, who verified the documents of Councillors,
who have made proposal for recall of the President in that Municipal Council whereas in the case in
hand, the Collector himself has recorded the satisfaction with respect to verification of documents,
eligibility of the Councillors and their intention of making proposal for recall of the petitioner by verifying
their signatures on the said proposal. The Joint Collector has simply witnessed such proceedings and
did nothing else. Therefore, it cannot be said that the Collector has not personally satisfied himself with
the intention of making of proposal for recall of the petitioner by the elected Councillors and as such the
submission made by learned senior Counsel for the petitioner is not to be accepted at all. Further
reliance is placed by learned senior Counsel for the petitioner in Full Bench decision of this Court in the
case of State of ML.P. and another vs. Mahendra Kumar Saraf, [2005(3) MPLJ 578] contending
inter alia that the requirement is that signing the proposal has to be verified by the Collector as the State
Government is nothing but required to forward the proposal to the State Election Commission like a
Postoffice after its receipt from the Collector. For the reasons and finding recorded herein above, such
submission is not acceptable as the correctness of signing of the proposal was tested by the Collector
himself as has been held by this Court after perusal of the original record produced before it.

22.Itis submitted on behalf of learned senior Counsel for the petitioner that even if it is taken for

the sake of arguments that total strength of elected Councillors of Municipal Council was 30, even then
when the proposal was made, one of the Councillor signing proposal was ineligible as he has already
suffered a decision against him in the election dispute before the Election Tribunal and the interim stay
granted by this Court was not in operation. Thus, the contention raised by learned senior Counsel for
the petitioner is that such a person was ineligible and if his number is excluded, there would be only 22
elected Councillors available to sign the proposal to recall the petitioner and that would be short of total
strength of three-fourth elected Councillors and, thus, the proposal was not to be forwarded at all.
Main emphasis has been placed on the interim order passed by this Court in Civil Revision No.64/
2014, which order was passed with a condition that the same was to remain in force till the next date
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of hearing. It is the contention that the interim order was passed on 10.02.2014. The matter was again
posted on 06.05.2014 on which date the interim order was made to remain continue again till the next
date of hearing. On 04.07.2014 since the Advocates were adjusted, the matter was adjourned and the
interim order was not extended. As a result, there was no interim order after 04.07.2014 and the said
person namely Deepak Kumar Soni was not authorized to sign the proposal of recall of the petitioner
asmade on 08.09.2014. It is, thus, contended that there would be only 22 elected Councillors available
on that date and three-fourth of the total elected Councillors would mean more than 22 elected Councillors
and as such the proposal was not to be forwarded. For the purposes of rounding off, learned senior
Counsel has relied in the case of State of U.P. and another vs. Pawan Kumar Tiwari, AIR 2005
SC 658.

23. First of all the submissions made by learned senior Counsel for the intervenor in respect of
continuance of interim stay is required to be tested and it is to be examined whether the said stay was
continuing on the date when the proposal was made or not. It is the contention of learned senior
Counsel for the intervenor that the interim stay has to be vacated specifically if an order is passed to the
effect that interim stay would remain in operation till the next date of hearing. Placing reliance in the
Devision Bench decision in the case of Kunal Kanti Majee vs. Chancellor, Rani Durgawati
Vishvavidyalaya, Jabalpur and others, [2008(1) MPLJ 577], it is contended that unless an interim
stay is specifically vacated, it will remain in operation. Reading paragraph 18 of the aforesaid decision,
itis contended that there is a distinction between the quashment of an order and stay of an order. The
stay of an order will remain effective from the date of its passing and if the action in terms of the order
sought to be stayed has been taken, the said action is not required to be interfered with as the doctrine
of relation back does not come to play to an executed order. However, there was no execution of the
order passed in respect of the said intervenor as after the decision in the election petition against him,
the seat was not declared vacant by the competent authority nor any action was taken for filling the said
seat. Further placing reliance in the case of Mahadev Govind Gharge and others vs. Special Land
Acquisition Officer, Upper Krishna Project, Jamkhandi, Karnataka, (2011) 6 SCC 321, it is
contended that the date of hearing is to be only when the Court applies its mind and it should not be
confused with the expression step in the proceedings. Since there was no application of mind on the
date when the Civil Revision filed by said Councillor was adjourned on 04.07.2014, there was no
vacation of interim stay as the same was made to remain in operation till next date of hearing.

24. After giving thoughtful consideration and looking to the law laid-down by the Apex Court,
one thing is clear that though an interim stay was granted by this Court in the case of the said Councillor,
by name Deepak Kumar Soni in Civil Revision No.64/2014, but the said interim stay was not vacated
specifically. On 04.07.2014 for the reasons of non-availability of the Counsel, the case was simply
adjourned and there was no hearing which had taken place. Precisely this is what the ratio of the law
laid-down by the Apex Court in the case of Mahadev Govind Gharge (supra) in paragraphs 39 to 42
of the report, which reads thus :

“39. First and foremost, we must explain what is meant by "hearing the appeal'. Hearing of the
appeal can be classified in two different stages; one at the admission stage and the other at the final
stage. Date of hearing has normally been defined as the date on which the court applies its mind to the
merits of the case. If the appeal is heard ex-parte for admission under Order XLI Rule 11 of the Code,
the Court could dismiss it at that very stage or admit the same for regular hearing. Such appeal could be
heard in the presence of the other party at the admission stage itself, particularly, in cases where a
caveat is lodged by the respondent to the appeal.

40. The concept of 'hearing by the Court', in fact,has common application both under Civil and
Criminal jurisprudence. Even in a criminal matter the hearing of the case is said to be commenced bythe
Court only when it applies its mind to frame a charge etc. Similarly, under civil law also it is onlywhen
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the Court actually applies its mind to averments made by the party/parties, can it be considered as
hearing of the case.

41. This Court in Siraj Ahmad Siddiqui v. PremNath Kapoor while dealing with the provisions of
the U.P. Urban Buildings (Regulation of Letting, Rent& Eviction) Act, 1972, referring to the concept of
first hearing, held as under : (SCC p.412, para 13)

"13. The date of first hearing of a suit under the Code is ordinarily understood to be the date on
which the court proposes to apply its mind to the contentions in the pleadings of the parties to the suit
and in the documents filed by them for the purpose of framing the issues to be decided in the suit.
................. We are of the view, therefore, that the date of first hearing as defined in the said Act is the
date on which the court proposes to apply its mind to determine the points in controversy between the
parties to the suit and to frame issues, if necessary."

42. The date of hearing must not be confused with the expression 'step in the proceedings'. These
are two different concepts of procedural law and have different connotation and application. What may
be a'step in the proceeding', essentially, may not mean a 'hearing' by the Court. Necessary ingredients
of 'hearing' thus are application of mind by the court and address by the party to the suits.”

Therefore, in the considered opinion of this Court, the stay was in operation and the said Councillor
was competent to sign the proposal for recall of the petitioner.

25. Even otherwise if such analogy is not applied, since it has already been held herein above that
the petitioner was not to be treated as elected Councillor, there would be only 29 elected Councillors,
who were available and from amongst them, 22 have signed the proposal for recall of the petitioner, if
one Councillor is excluded from amongst 23 elected Councillors, who have signed the proposal. The
available Councillors who have signed the proposal for recall of the petitioner were in fact just more
than three-fourth of the elected Councillors. In that case, the requirement was only of 21.75 and rounding
off in terms of the law laid-down by the Apex Court in the case of Pawan Kumar Tiwari (supra), the
figure would reach to 22 elected Councillors and accordingly those Councillors have signed the proposal
for recall of the petitioner. In that circumstances as well, the proposal sent by the Collector against the
petitioner for her recall, as made by the elected Councillors, cannot be said to be bad in law. Such a
finding is further fortified by a Division Bench decision of this Court in the case of Kamal Kant Bhardwaj
vs. State of Madhya Pradesh and others, W.A. No0.663/2014, decided on 25.08.2014. This has
been held by this Court that in case the procedure is properly followed and if it is found that the
requirement of law was satisfied, interference in such an action is not called for.

25. In the totality of the circumstances and specially after the perusal of the original proceedings,
this Court finds no error of law in making proposal for recall of the petitioner. Consequently, the writ
petition fails and is hereby dismissed. However, there shall be no order as to costs.

(K.K. Trivedi)
Judge
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IN THE HIGH COURT OF MADHYA PRADESH
BENCH AT INDORE
S.B.:- Hon'ble Smt. Justice S.R. Waghmare
W.P. No.1987/2015

Digvijaysingh Bhandari
Versus
Smt. Malini Gaud and others

ORDER
(Passed on 28/10/2015)

By this writ petition under Article 226 of the Constitution of India, the petitioner Divijaysingh
Bhandari has challenged the fact whether respondent No.1 Smt. Malini Gaud can continue on the post
of Mayor of Indore since it is per se illegal and unconstitutional.

02. Briefly put under Section 9(1)(d) of Madhya Pradesh Municipal Corporation Act, 1956

(hereinafter called as “The Act”), she also becomes a Councillor of the Municipal Corporation of
Indore by virtue of being a Member of the Legislative Assembly of the State and peculiarly Smt. Gaud
was elected Mayor of the City of Indore and took oath on 19.02.2015 administered by Shri Shivraj
Singh Chouhan, the Hon'ble Chief Minister of Madhya Pradesh.

03. Counsel for the petitioner has vehemently urged the fact that per se the continuation of Mayor
on her post was de-hors the provisions of the M.P. Municipal Corporation Act, 1956 as well as the

Constitution of India. Referring to Article 243-R of the Constitution of India which mandates
thus:-

“243-R. Composition of Municipalities.-(1) Save as provided in clause (2), all the seats
in a Municipality shall be filled by persons chosen by direct election from the territorial
constituencies in the Municipal area and for this purpose each Municipal area shall be divided
into territorial constituencies to be known as wards.

(2) The Legislature of a State may, by law, provide-

(a) for the representation in a Municipality of-

(i) persons having special knowledge or experience in Municipal administration;

(ii) the members of the House of the People and the members of the Legislative Assembly
of the

State representing constituencies which comprise wholly or partly the Municipal area;

(iii) the members of the Council of States and the members of the Legislative Council of
the

State registered as electors within the Municipal area;

(iv) the Chairpersons of the Committees constituted under clause (5) of article 243S:
Provided that the persons referred to in paragraph (i) shall not have the right to vote in the
meetings of the Municipality; (b) the manner of election of the Chairperson of a Municipality.”
And reading the said Article in conjunction with Section 16(4) of “The Act”, it is found that
16(4) of “The Act” states thus:- “16 (iv) If a person is elected for the Office of Mayor and
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Councillor both, he shall have to resign from one of the office within seven days from the date
on which he is declared elected.”

Then under the circumstances a preliminary objection has been raised regarding the continuance
in office by respondent No.1 Smt. Gaud as Mayor as well as the Councillor. Whereas Counsel submitted
that even according to the proviso under Section 9 of the Act, 1956 the Member of the House of the
People and the State Legislative Assembly can only nominate his representative who possess the
qualifications in this behalf'to attend the meeting of the Corporation but cannot vote and Counsel urged
that for all practical purposes the Member of the Legislative Assembly is only a deemed Councillor and
on a harmonious reading of all these provisions it is imperative for the Mayor to have resigned from one
of the office; within 7 days from the date on which she was declared Mayor Elect. The legislative intent
seems to have been misread and Counsel urged that continuation of the respondent No.1 Smt. Gaud
on post of Mayor is per se illegal and unconstitutional. Counsel submitted that directions be issued to
the respondent No.4 Municipal Corporation to declare the post of Mayor vacant and her continuation
in the Office would be a colourable exercise of power and directions or writ be issued to the said effect
in the circumstances.

04. Senior Counsel Shri Ashok Garg appearing on behalf of respondent No.1 Smt. Malini Gaud
has vehemently urged the fact that respondent No.1 was already a Member of the Legislative Assembly
of'the M.P. State during her direct election, when she was elected from the Municipal Area of Indore
City for the post of Mayor. Besides as per the proviso of Section 9(1)(d) of “The Act” of 1956 she is
also deemed to be a Councillor for all purposes of the Act although the right to vote in the meeting of the
Corporation is withheld. Referring to the controversy raised by the Counsel for the petitioner, Counsel
also urged that provision of Section 16(4) and Section 21 of “The Act”. 1956 would not be attracted
in the present case since the office of Mayor has not become vacant. Counsel submitted that respondent
No.1 Smt. Gaud has been appointed as Mayor and Councillor in accordance with the provisions of the
M.P. Municipal Corporation Act, 1956 and Counsel submitted that the petition was without merit and
the same be dismissed.

It was also urged by the Counsel for the respondent No.1 that the post of Member of the
Legislative Assembly is not a office of profit under the Government and person holding the post of
MLA is entitled to contest the election of Mayor. Counsel placed reliance on Suresh Seth Vs.
Commissioner, I.M.C. and others reported in AIR 2006 S.C. 767. Similarly Counsel submitted that
there was no bar for a person from simultaneously holding two offices, one is Member of the Legislative
Assembly and another is Mayor of Municipal Corporation and the Municipal Corporation as well as
the Legislative Assembly are two different authorities and have the power to enact their own laws.
Referring to Section17 of the Municipal Corporation Act of 1956 Counsel for the respondent No.1;
also interestingly raised the ground that the final authority to decide whether the office of Mayor was
vacant shall be decided by the State Government and only the Government decides that the vacancy
has arisen, the Councillor or the Mayor shall not be disabled under Sub-Section (2) from continuing as
Councillor or Mayor and at present no such application has been filed nor has the Government decided
that the office of the Mayor should lie vacant and the present writ petition is, therefore, not maintainable
in the circumstances. If at all the petitioner is aggrieved there is a statutory alternative remedy available
to him and in this regard also the petition is not maintainable. Counsel prayed that the petition be
dismissed.

05. Senior Counsel Shri Sunil Jain, Additional Advocate General and Shri Pushyamitra Bhargava,
Dy. Advocate General appearing on behalf of Counsel for the respondents No.2 & 3 have also supported
the contentions of the Counsel for the respondent No. 1. Referring to various Sections of the Municipal
Corporation Act, Counsel submitted that bare perusal of provisions of Section 9 of “The Act” makes it
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clear that Mayor and other Councilor shall be elected through direct election whereas, six persons shall
be appointed by State Government and the ML As and MP shall be deemed to be Councillor by virtue
of their office, but they have no right to vote. Referring to Section 16(4) of “The Act”, 1956 which
reads thus:-

(4) If a person is elected for the office of Mayor and Councillor both, he shall have to
resign from one of the office within 7 days from the date on which he is declared elected.

Counsel urged from bare reading of the provisions of Section 16(4) of “The Act” makes it crystal
clear that to attract the rigor of this provision the qualifying word is 'elected'. Counsel urged that although
at a first blush it appears that the office of the Mayor as well as Councillor both cannot be held by a
singular person and he has to resign from one office within a period of 7 days, however, surprisingly the
fact that the rigors of Section 16(4) of “The Act”, 1956 would be attracted only if a person is elected
both for the office of the Mayor and elected for the office of the Councillor. Whereas in the present case
by virtue of holding office as a Member of the Legislative Assembly, the present respondent No.1 Smt.
Gaud happens to be a Councillor and by direct election she has been elected as a Mayor and it was
vehemently contended that had she been elected to the office of the Councillor; only then she would be
required to resign from the post of Mayor; which is not the present case. And Counsel vehemently
urged the fact that the ingredients of election as per Section 2(d) of the Madhya Pradesh Nagar Palika
Nirvachan Niyam, 1994 were not fulfilled regarding the respondent No.1 being elected as Councillor.
And in this light Counsel submitted that there is no room for doubt that the provision of Section 16(4)
of “The Act”, 1956 are not attracted and Counsel prayed that the petition was without merit and the
same be dismissed.

06. Supporting the arguments put forth by the Counsel for the respondent No.1, 2 & 3, Shri
Ashok Kutumbale, Senior Counsel appearing on behalf of respondent No.4-Indore Municipal
Corporation has vehemently urged that respondent No.1 Smt. Gaud was elected by direct election
from the Municipal area of Indore City for the post of Mayor and she, already being a member of
Legislative Assembly of M.P. State, has a choice to nominate her representative and she also deemed
to be a Councillor for all purposes of this Act without having the right to vote in the meeting of the
Corporation. Counsel also urged that by virtue of deeming provision of Section 9(1)(d) of “The Act” of
1956, the respondent No.1 was also a deemed Councillor and not elected Councillor to attract the
rigors of Section 16(4) of “The Act”. Consequently the office of the Mayor has not become vacant and,
therefore, provision of Section 21 of “The Act” would not be attracted in the present case. He also
vehemently urged that there is no illegality in the election of the respondent No. 1 as Mayor of Indore
Municipal Corporation and same is not the ground put forth by the Counsel for the petitioner. Moreover
there has been no application to the State Government and, therefore, Section 17 of “The Act” were
also not attracted since there is no disqualification as is being urged by the Counsel for the petitioner.
Placing reliance on Bhanukumar Jain Vs. Kamal Gupta and others [2003(3) M.P.L.J. 182] Counsel
submitted that the Mayor does not hold the office at the pleasure of the Government and virtually it is an
independent elected office in a Parliamentary democracy under the Constitution and by virtue of this
public office, he also performs public duties cast upon him by the Constitution. Besides the office of the
MLA is not a office under the Government and it, therefore, cannot be termed as a office of profit and
hence Counsel submitted that the provision of Section 9(1)(d) and Section 16(4) of “The Act” are not
at all attracted in the present circumstances. He submitted that the petitioner had raised bald and
baseless grounds and the same is devoid of any substance and the petitioner was not entitled to any
relief'as was being claimed. Counsel prayed that the petition be dismissed with heavy costs.

07. On considering the above submissions, I find that the Counsel for the petitioner Dr. Manohar
Dalal has raised an important issue whether a person at one time can hold two offices i.e. one for a
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‘Mayor’ and the other is 'Councillor' under the M.P. Municipal Corporation Act of 1956 at the same
time. It is an admitted position that the respondent No.1 Smt. Malini Gaud was elected as a Mayor and
declared to be sworn by Hon'ble Chief Minister Shri Shivraj Singh Chouhan on 19.02.2015 and at that
time she was also an MLA of the State of M.P. and, therefore, the question has to be re-framed
whether the MLA could be elected to the office of Mayor and after election continue to hold both the
posts that of a Mayor and a Councillor ?

I find that, to some extent, the matter was discussed in para-45 of the judgement rendered in case
of Bhanukumar (supra):-

“45. Virtually, in this case, I am not required to consider whether the office of Mayor is
an office of profit under Government or not and it is not the matter of challenge in this revision.
Similarly, I am also not required to consider in this case whether a person at a time can hold
two offices of equal status or not. Shri S. Seth, respondent no.10, who appeared in person,
produced before me a number of local Acts and submitted that under various local Acts the
State Government has prohibited the MLAs to hold two offices at a time. He further submitted
that under local Acts as many as 178 MLAs of rural areas have been debarred from holding
two offices of profit whereas 52 MLAs of urban areas are enjoying this facility, which is a
legal and legislative discrimination. The question of this discrimination is also not under
consideration or under challenge in this revision before this Court and it cannot be a subject
matter of the revision also. It is for the State Government and State legislature to consider
about the removal of these discriminations and to pass appropriate uniform legislation in this
regard by incorporating amendments in the local Acts. The legislature has provided
disqualification for the post of Mayor but that disqualification is not applicable to the MLAs.
Itis also for the legislature and for the government to consider this aspect of the matter.”

08. Thus under the peculiar circumstances, it may be safely concluded that in the past MLAs have
been holding two posts of equal status in the State of Madhya Pradesh.

09. However, the legislative intent according to Section 16(4) of “The Act” clearly indicates that
an elected Mayor and elected Councillor, both offices cannot be held by a singular person elected to
both the posts and that they hold office to the pleasure of the State Government and would incur in
disqualification in this regard. Similarly the inescapable and inevitable conclusion that S.16(4) of “The
Act” would be attracted only if a person is elected for the office and although Shri Dalal, Counsel for
the petitioner has submitted that in the case of respondent No.1 Smt. Malini Gaud she has been elected
to the Legislative Assembly and in this sense could be termed elected Councillor, however, I find that
this would be stretching the analogy a bit too far. The words of the statute have to be precisely interpreted:
the word 'elected' in Section 16(4) of “The Act” is directly connotative and applicable to the office of
the Mayor and Councillor or both; clearly specifying that the person has to be elected could either one
of'the offices or to both; thereby excluding nomination as Councillor. Thus in the present case; Smt.
Gaud being the Member of the Legislative Assembly was by the virtue of her holding the office of the
Member of the Legislative Assembly, and she was not an elected Councillor but a nominated Councillor
and in this sense for a harmonious reading of the provisions, it would be also appropriate to consider
Sections 17, 19 & 21 of “The Act” of 1956. Section 17 of the M.P. Corporation Act pertains to
general disqualifications for becoming a Councillor or Mayor, it has been inserted by the amendment of
1997. Referring to Section 17 Sub-Section (bb) of “The Act” states thus:-

*“(bb) has been disqualified for further election or [nomination] as a [Councillor or Mayor]|
under section 17-A unless he has been relieved by the Government from such disqualifications;”
Section 17-3 of “The Act” states that the Government is the final authority competent to decide
whether a vacancy has occurred. The decision may be given by the State either: on any application,
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made by any person; or suo motu, until the Government, decides that the vacancy has arisen and Sub-
Section 3 of Section 17 provides for the continuation of the Councillor or Mayor till the final decision is
taken by the State. Therefore, clearly indicating that the State is the final authority to decide whether a
vacancy in the office of the Mayor or Councillor has occurred and in the present circumstances, Counsel
for the State Government Shri Sunil Jain has categorically stated that such a contingency has not arisen
at all in the present case and then reading this Section along with Section 16(4) of “The Act” and Article
243-R of'the Constitution of India, I find that it is in the realm and jurisdiction of the State Government
to decide whether the present Mayor has incurred disqualification and noting the contentions of the
learned Additional Advocate General, I find that the disqualification as alleged by the petitioner is not
incurred at all since the respondent Smt. Malini Gaud was already a Councillor nominated at the time of
election as a Mayor and was thereafter elected by direct election to the post of Mayor. Then the rigors
of Section 19 of the M.P. Municipal Corporation Act have also not been incurred. Section 19 of “The
Act” pertains to removal of the Councillor. Section 19(a) of “The Act” particularly authorises the Divisional
Commissioner to discontinue the Councillor if in his opinion it is not desirable in the interests of the
public or the Corporation. Similarly Section 19-B of “The Act” pertains to removal of the Mayor or
Speaker or Chairman of a Committee and Section19-C pertains to resignation of Mayor and declaration
of'the vacancy.

Section 21 of “The Act” pertains to the filling of casual vacancies by the State Government by
declaring the office of the Mayor or Councillor Elect to be vacant and I find that the State Government
of Madhya Pradesh is the final authority to declare such a vacancy. It has also been candidly agreed
before me by all the Counsel that the application was never moved before the Corporation and alternative
efficacious remedy is available to the petitioner, if he is still so aggrieved.

10. However, in the present case, I find that the provisions of Section 16(4) of “The Act” are not
attracted at all since as already declared above, the present respondent No.1 is undoubtedly a Mayor
Elect but not a Councillor Elect but deemed to be a Councillor by virtue of her being an MLA and thus
I find in peculiar facts and circumstances of this case that respondent No.1 Smt. Malini Gaud can hold
two offices/posts in the Municipal Corporation at Indore at present and the allegations of the petitioner
in this regard are demolished. And considering the sum total of the circumstances and that there is a
nexus between the term elected Mayor and elected. Councillor which has to be considered first; there
is no scintilla of doubt in my mind that in the present case, there is no bar to the respondent No.1 Smt.
Malini Gaud, Mayor Elect in holding two posts, however, the right to vote is curtailed under the provisions
of law.

With the aforesaid observation, this writ petition is disposed of. No costs. CC as per rules.

(Mrs. S.R. Waghmare)
Judge
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HIGH COURT OF MADHYA PRADESH
BENCH AT GWALIOR
Writ Petition No.8123/2014

Chandra Prakash Sharma
Versus
The State Election Commission, M.P., & Others

Shri Anil Mishra, Advocate for petitioner.

Shri M.P.S.Raghuvanshi, Additional Advocate General and Smt. Ami
Prabal, Advocate for respondents No.1 to 3.

Shri D.P.Singh, Advocate for the respondents No.4 to 36.

ORDER

(29.01.2015)
Rohit Arya, J

By this petition under Article 226 of the Constitution of India, petitioner has questioned legality,
validity and propriety of impugned order dated 18/12/2014 passed by the Collector/appellate authority,
District Bhind setting aside undated order passed by the Registration Officer, Janpad Panchayat,
Ater District Bhind in exercise of itsappellate jurisdiction underrule 12(5) of the Madhya
Pradesh Panchayat Nirvachan Niyam, 1995 (hereinafter referred to Nirvachan Rules, 1995).

2. Facts necessary for disposal of this petition are to the effect that respondents' No.4 to 36 were
in the voters' list issued under rule 10 of the Election Rules, 1995 in respect of Gram Panchayat, Jarri,
Janpad Panchayat, Ater District Bhind uptill now and acted upon in recently held parliamentary
elections. Thereafter, objections were filed for deletion of their names from the voters' list. The Reg-
istration Officer without notice to the aforesaid respondents' No.4 to 36 and without enquiry, much
less, summary enquiry has deleted their names from the voters' list by an undated order. Thereafter,
final voters list was published. Respondents' No.4 to 36 having come to know about the order passed
by the Registration Officer on 03/12/2014 have filed an appeal on 08/12/2014. The order passed by the
Registration Officer has been challenged in italis on the ground that their names appearing in the
voters' list of Gram Panchayat,Jaari, Janpad Panchayat Ater, District Bhind uptill nowand but without
any notice and opportunity of hearing, the Registration Officer has deleted their
names from the voters' list. No enquiry was held and the same is contrary to the mandate contained
under rule 12(1) of the Nirvachan Rules,1995. Further, the order by which their names were deleted is
an undated order. The Registration Officer has not mentioned eventhe date ofreceiving the objec-
tions and no date was given for appearance. That is the sole basis for deleting their names from the
voters' list. It was, therefore, submitted that the Registration Officer had acted in high-handed manner
and in flagrant violation of statutory provisions contained in rule 12 of the Nirvachan Rules,1995. As the
order was undated, the same was not in the knowledge of the respondents No.4 to 36. However, no
sooner, they acquired knowledge of the order on 03/12 2014, appeal was filed before the Collector,
i.e., within 05 days from the date of acquisition of knowledge. The aforesaid fact of acquisition of
knowledge of the order on 03/12/2014 was explained in the application filed under section 5 of the
Limitation Act on 10/12/2014 by the respondents' No.4 to 36. With the aforesaid submissions, it was
submitted that the appeal was filed within limitation and the order passed by the Registration Officer was

50



patently illegal and unsustainable in the eye of law. The petitioner was not party before the Registration
Officer, however, filed an application for permission to participate in the appellate proceedings before the
appellate authority. The appellate authority has observed that the petitioner has not filed any objec-
tion before the Registration Officer for deletion of names of the respondents' No.4 to 36.
There was nothing on record to demonstrate and establish that the petitioner could be said to be party
and, therefore, turned down the application of the petitioner to participate in the appellate proceed-
ings. Though, the appellate authority has recorded contentions of the petitioner related to preliminary
objection as regards limitation on the ground that the voters' list was finalized on 24/10/
2014 and since the appeal was not filed within the prescribed period underrule 12(5) of Nirvachan
Rules, 1995, therefore, the appeal was barred by time and no interference was warranted.
The appellate authority on perusal of the original record has found that no proceedings whatsoever
were initiated by the Registration Officer before deletion of names of respondents' No.4 to 36 from the
voters' list of Gram Panchayat, Jaari, Janpad Panchayat Ater. Besides, before taking the aforesaid
action for deletion of names of respondents' No.4 to 36 from the voters'list, they were
not even noticed and no opportunity of hearing was afforded. That apart, no enquiry has been con-
ducted before passing the order for deletion of their names. The authority so exercised by the
Registration Officer is vitiated by law and fact. The impugned order passed by the Registration Officer
was found to be in excess of the authority. As the order itself was undated and not preceded by an
proceeding as contemplated under rule 12(1) of the Nirvachan Rules,1995, therefore, the period of
05 days has to be reckoned from the date of acquisition of knowledge of the date of the order by the
respondents' No. 4 to 36. The explanation offered in that behalf was accepted and the appeal was
found to be within limitation. With the aforesaid reasoning, the appellate authority has set aside the or-
der of the Registration Officer and ordered to maintain status quo ante, i.e., to restore the names of
respondents No.4 to 36 in the voters' list of Gram Panchayat,Jaari. It is relevant to mention that con-
sequent upon voters' list having been updated and finalised, the respondent No.24, Sushil s/o Bal
Krishna, respondent No.35,Smt. Aarti w/o Arvind are contesting the elections for the post of Sarpanch.
Respondent No.13, Smt.Karuna w/o Arpit are contesting the election for the post of Panch of Ward
No.7.

3. Petitioner assails the aforesaid order passed by the Collector on the following premise:
(i) the appeal having been filed belatedly, i.e., much after passing of the order by
the Registration Officer, the appeal ought to have been dismissed on the ground of limitation as
there is no provision for condonation of delay by the appellate authority; and
(i1) once the voters' list was finalized on 24/10/2014, no inclusion of names could have been
made by the Collector/appellate authority in view of rule 15 of the Nirvachan Rules 1995.
Hence, the Collector has acted in excess of the jurisdiction while setting aside the order of the Regis-
tration Officer and ordered that the voters' list as in existence prior to passing of the
order by the Registration Officer shall be maintained.
(ii1) As names of respondents' No.4 to 36 appeared inthe voters' list of Nagar Parishad,
therefore, Registration Officer was justified deleting their names from the voters' list of Gram
Panchayat, Jaari, and no notice or opportunity of hearing was required to be afforded to respondents'
No.4 to 36 in the obtaining facts and circumstances of the case. Hence, the impugned order
deserves to be set aside and relied upon the following judgements.

(a) 2007 (4) SCC 54, Ashok Kumar Sonkar Vs. Union of India and others,

(b) 2013 Legal Eagle (SC) 847, Yazdani International P. Ltd.,Vs. Auroglobal Comtrade P.
Ltd., & ors.,
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(c)2005(1) MPLJ 168, Uttam Chand S/oKundanlal Khatik Vs. State Election Commis-
sioner of M.P,, and others;

(d)2012(3) MPHT 146, Ravindra Chandoria Vs. Ramashankar and others;
(e) 2008(3) JLJ 293, Bhuvaneshwar Prasad alias Guddu Dixit Vs. State of Madhya Pradesh.

4. Per contra, respondents' No.l to 3 have submitted thatnotification for election
was issued on 22/12/2014 by the Election Commission under rule 28 of the Nirvachan
Rules,1995; the nomination forms for first phase of elections were to be submitted from 22/12/

2014 to 29/12/2014 and for the second phase of elections, the nominations were to be submitted from
31/12/2014 to 07/01/2015. The date of polling is fixed as 05/02/2015 for the second phase. The rel-
evant date/period in the instant case is second phase fo filing nomination. Hence, it is submitted that
as the election process has already started, no interference is warranted in terms of Article 243-O of
the Constitution of India. The relevant portion thereof reads asunder:

“243-0. Bar to interference by courts in election matters.- Notwithstanding anything in this
Constitution-

(b) no election to any Panchayat shall be called in question except by an election petition pre-
sented to such authority and in such manner as is provided for by or under any Law made by the

Legislature of a State. In support of their contentions, relied upon decisions of the Hon'ble Apex
Court reported in (1996) 3 SCC 416 Boddula Krishnaiah and another
Vs. State Election Commissioner,A.P.,and others, (2000) 8 SCC 216 Election Commission of
India through Secretary Vs. Ashok Kumar and others, (2001) 8 SCC 509 Shri Sant
Sadguru Janardan Swami(Moingiri Maharaj) Sahakari Dugdha Utpadak Sanstha and
another.

5. Therespondents' No.l to 3 have further submitted that the Registration Officer was
obliged to issue notice and afford opportunity of hearing and thereafter has to hold summary
enquiry and only thereafter could have resorted for deletion of names of respondents' No.4 to 36 from
the voters' list whose names did appear in the voters' list uptill deletion by the Registration Officer.
Admittedly, no notices were issued and no opportunity of hearing was afforded to respondents' No.4
to 36. As per record, no enquiry, much less, summary enquiry was conducted before deletion of
names ofrespondents' No.4 to 36, the order so passed by the Registration Officer was
in flagrant violation of rule 12(1) of the Nirvachan Rules,1995. Even the order so passed is undated,
somuch so, no mention in the record as to on which date the objections were received and the date of
appearance of the party was given for deciding the objections. The whole exercise has been conducted
in a slip shod manner and in hot-haste for no justification whatsoever. Under such ircumstances, the
entire action is ultra vires to the mandate contained in the Nirvachan Rules,1995 and, therefore, can-
not be sustained. The Collector was fully justified having set aside the action and restoring the position
as was existing prior to passing of the order by the Registration Officer. It is submitted that as per the
scheme of the Madhya Pradesh Panchayat Raj Avam Gram Swaraj Adhiniyam, 1993 (hereinafter
referred to as the Adhiniyam, 1993) under rule 12(1) of the Nirvachan Rules, 1995 the Registration
Officer after holding such summary inquiry into claims and objections as he thinks fit shall record
his decision in writing and shall make available on demand copy of such decision to the objector free
of charge forthwith. Therefore, before resorting to deletion of names of the respondents' No.4 to 36,
there is procedural safeguard as submitted above. It is also submitted that there ought to have been
decision with due advertance to the objections. There is nothing on record to suggest that any decision
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was taken upon enquiry as per rule 12(1) of the Nirvachan Rules, 1995 after notice to affected indi-
vidual and affording opportunity of hearing.

6. It is further submitted that in terms of proviso to rule 12(5) thereof which reads as under:
“provided that no amendment shall be carried out in the voters' list according to the decision of the
Appellate Authority after the last date and time fixed for making nominations in the notice issued under
rule-28 and before the completion of election.”

The appellate authority has full competence to pass an order for amendment in the voters' list
up-till the last date and time fixed for making nominations. In the instant case, the Collector has passed
the order on 18/12/2014, much prior to the last date of making nominations on 07/01/2015. Hence,
there is no jurisdictional error while passing the impugned order by the Collector.

7.1t is submitted that as the order passed by the Registration Officer was itself undated and
there was no notice to the respondents' No.4 to 36, as such, the aforesaid order passed by the Regis-
tration Officer cannot be said to be in the knowledge of respondents' No.4 to 36. Therefore, the date
of acquisition of knowledge shall be the starting point for counting the limitation of 05
days for filing the appeal. As the order, much\ less; the impugned order was passed behind back of the
objector cannot be said to be an order passed under rule 12(1) of the Nirvachan Rules, 1995 to
construe the period of limitation as contemplated under rule 12(5) of the Nirvachan Rules, 1995 for the
purpose of filing the appeal. Hence, date on which the respondents' No.4 to 36 have acquired the
knowledge of the order, i.e., 03/12/2014 shall be the starting point of reckoning the period of limita-
tion. Therefore, the appeal filed by the respondents' No.4 to36 on08/12/2014 well within time.

8. Counsels for the respondents' No.1 to 3 have also submitted that there is no express exclu-
sion of non-applicability of section 5 of the Limitation Act and the same shall apply by force of provisions
contained in section 29 of the Limitation Act. In support of the submission, relied upon
of the decisions of the Hon'ble Apex Court inthe cases reportedin AIR 1970 SC 1477, D.P.Mishra

Vs. Narayan Sharma and another, (1996) 5 SCC 342 State of W.B. And others Vs. Kartick
Chandra Das and others, (2000) 8 SCC 649 Tarun Prasad Chatteerjee
Vs. Dinanath Sharma and (2008) 7 SCC 169 Consolidated Engineering Enterprises Vs. Prin-
cipal Secretary, Irrigation Department and others.

9. With the aforesaid submissions, it is submitted that this writ petition is misconceived and

the order passed by the appellate authority is legal and proper, therefore, no interference is

warranted by this Court in exercise of jurisdiction under Article 226/227 of the Constitution of India.
Accordingly, it is prayed that this writ petition be dismissed.

10. Heard.
11. The following questions emerge for consideration,

(1) whether the Registration Officer while disposing of the claims and objections under rule 12(1) of
the Nirvachan Rules, 1995 in the course of summary enquiry is obliged to issue notice to such persons
who are likely to be affected by his decision?

(i) Whatis the nature and scope of summary enquiry and what is the meaning of expression
"Decision'?

(iii) As to when the voters' list can be said to be finalized and not open for correction or amend-
ment by way of addition or deletion of names of voters' in the voters' list?

(iv) Whether a person who is not objector before the Registration Officer in the proceed-

ings under rule 12(1) of the Nirvachan Rules, 1995 can be allowed to become party to the appellate
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proceedings under rule 12(5) of the Nirvachan Rules,1995?

(v) What shall be the meaning attributable to “any person aggrieved” used in rule 12(5) of the
Nirvachan Rules, 1995 in the context of the appellate proceedings?

12.In the instant case, the voters' list has been restored by setting aside the undated order passed
by the Registration Officer under the orders passed by the appellate authority dated 18/12/2014. There-
after, notification for election was issued by the State Government under rule 28 of the Nirvachan
Rules, 1995 on 22/12/2014. As per the election schedule, as regards the elections in issue, the nomina-
tions were to be submitted from 31/12/2014 to 07/01/2015 and the date of polling fixed is 05/02/
2015. As such, the election process has commenced.

13. Law is well settled that once election process has commenced, no interference by the High
Court under Article 226 of the Constitution of India is warranted as Article 243-O ofthe Constitu-
tion of India envisages constitutional bar of interference with the election process except
by an election petition, presented to an Election Tribunal as provided under the Adhiniyam, 1993.
Besides, the power of the Court granting stay of the election process is no more res integra. The
aforesaid principle was reiterated in the case of Lakshmi Charan Sen Vs. A.K.M. Hassan Uzzaman,
(1985) 4 SCC 689 in para 30 at page 708-09 which reads as under:

“The High Court acted within its jurisdiction in entraining the Writ Petition and in issuing a Rule
Nisi upon it, since the petition questioned the vires of the laws of election. But, with respect, it was not
justified in passing the interim orders dated February 12, and 19, 1982 and in confirming those
orders by its judgement dated February 25, 1982. Firstly, the High Court had no material before it to
warrant the passing of those orders. The allegations in the Writ Petition are of a vague and general
nature, on the basis of which no relief could be granted. Secondly, though the High Court
did not lack the jurisdiction to entertain the Writ Petition and to issue appropriate directions therein,
no High Court in the exercise of its powers under article 226 of the Constitution should pass any or-
ders, interim or otherwise, which has the tendency or effect of postponing an election, which is reason-
ably imminent and in relation to which its writ jurisdiction is invoked. The imminence of the electoral
processes is a factor which must guide and govern the passing of orders in he High Court's writ juris-
diction. The more imminent such process, the greater ought to be the reluctance of the High
Court to do anything, or direct anything to be done, which will postpone that process indefinitely
by creating a situation in which, the Government of a State cannot be carried on in accordance with
the provisions of the Constitution. India is an oasis of democracy, a fact of contemporary history which
demands of the Courts the use of wise statesmanship in the exercise of their extra-ordinary powers
under the Constitution. The High Courts must observe a self-imposed limitation on their power to act
under article 226, by refusing to pass order or give directions which will inevitably result in an indefinite
postponement of elections to legislative bodies, which are the very essence of the democratic founda-
tion and functioning of our Constitution. That limitation ought to be observed irrespective of the fact
whether the preparation and publication of electoral rolls are a part of the process of 'election’ within the
meaning of article 329(b) of the Constitution.”

14. In the aforesaid case, the Hon'ble Supreme Court further observed that even assuming, that
the preparation and publication of electoral rolls are not a part of the process of 'election' within the
meaning of Article 329(b) of the Constitution of India, the High Court ought not to have passed the
impugned interim orders, whereby it not only assumed control over the election process but, as a result of
which, the election to the Legislative Assembly stood the risk of being postponed indefinitely.

15. Three judges Bench in the case of Election Commission of India through Secretary Vs.

Ashok Kumar and others, (2000) 8 SCC 216, the Hon'ble Apex Court has addressed upon
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theissue as regards jurisdiction of the High Court to entertain writ petition under Article 226 of the
Constitution of India and issue of interim direction after commencement of election process in the
context of Article 329 of the Constitution of India. The term ““election” as occurring in Article 329 of
the Constitution of India has been held to mean and include the entire process from the issue of
the notification under section 14 of the Representation of People Act, 1951 to the declaration of result
under section 66 of the said Act.

16. True, it is that power of judicial review is part of a basic structure of the Constitution of In-
dia; concept no more in issue but the scope of interference under Article 226 of the Constitution of India
in the light of the embargo envisaged by Article 329 of the Constitution of India is well addressed by
the Hon'ble Apex Court in the case of N.P.Ponnuswami Vs.Returning Officer, Namakkal Con-
stituency, AIR 1952 SC 64 and reiterated in subsequent judgement in the case of Mohinder Singh
Gill Vs. Chief Election Commissioner, (1978) 1 SCC 405. The provision as contained in Article
329 of the Constitution of India was described by the Constitution of India on two principles; (I) the
peremptory urgency of prompt engineering of the whole election process without intermediate inter-
ruptions by way of legal proceedings challenging the steps and stages in between the commencement and
the conclusion; (2) the provision for special jurisdiction which can be invoked by an aggrieved party at
the end of the election excludes other form, the right and remedy being creatures of statutes and
controlled by the Constitution of India. In Mohinder Singh Gill's case, the authoritative meaning of Ar-
ticle 329 of the Constitution of India has been further reiterated as follows:

(1) Having regard to the important functions which the legislatures have to perform in democratic
countries, it has always been recognised to be a matter of first importance that elections should be
concluded as early as possible according to time schedule and all controversial matters and all dis-
putes arising out of elections should be postponed till after the elections are over, so that the election
proceedings may not be unduly retarded or protracted.

(2) In conformity with this principle, the scheme of the election law in this country as well
as in England is that no significance should be attached to anything which does not affect
the "election"; and if any irregularities are committed while it is in progress and they belong to the cat-
egory or class which, under the law by which elections are governed, would have the effect of vitiating
the "election" and enable the person effected to call it in question, they should be brought so before a
special tribunal by means of an election petition being and not be made the subject of a
dispute before any court while the election is in progress."

The same principle was reiterated by the Hon'ble Apex Court in the case of Boddula Krishnaiah
and another vs. StateElection Commissioner, A.P., and others, 1996(3) SCC 416.

17. There is no cavil of doubt that aforesaid principles squarely applies to Panchayat elec-
tions as well. For that reason alone, as a matter of fact, no interference is warranted in this writ petition.
The remedy of filing an election petition is very much available to a party seeking to challenge the election
of the declared/returned candidate whose name has been published, under section 122 of the Adhiniyam,
1993 read with the Madhya Pradesh Panchayats (Election Petitions, Corrupt Practices and Disqualifi-
cation for Membership) Rules, 1995 on the grounds specified under rule 21 thereunder.

18. However, it is considered apposite to answer the questions involved in this petition.

19. In Nirvachan Rules, 1995 under chapter IV provision as regards List of Voters are made and
inter alia for preparation of voters list under rule 9, publication of voters' list for inviting
claims and objections under rule 10, claims and objections by any person to the voters' list under
rule11,disposal of claims and objections under rule 12, finalization of voters' listunder rule 15 and
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deletion of entires in voters' list in certain cases under rule 15A.

20. Rule 12 of Nirvachan Rules, 1995 provides for 'summary inquiry'. For the purpose of
answering the questions formulated, rule 12 is relevant:

“12. Disposal of claims and objections.- (1) The Registration Officer shall, after holding such
summary inquiry into the claims or objections as he thinks fit, record his decision in writing and shall
make available on demand copy of such decision to the objector free of charge forthwith.

(2) No person shall be presented by any legal practitioner in any proceeding under this rule.
(3) The Registration Officer shall amend the voters' list in accordance with his decision.

(4) The voters' list so amended shall subject to decision in appeal, if any, be final and a copy
thereof duly signed by the Registration Officer shall be kept in his office and another copy deposited in
the office of District Election Officer.

(5) Any person aggrieved by the decision of the Registration Officer may prefer an appeal to the
Appellate Authority within five days of such decision. Every appeal shall beinsuch form as may
be prescribed by the Commission and presented to the Appellate Authority accompanied with a copy
of the decision of the Registration Officer. The Appellate Authority, after giving the appellant an oppor-
tunity of hearing and making such enquiry as it deems fit, shall pass suitable orders expeditiously and in
the event of the appeal succeeding, direct the Registration Officer to amend the voters' list to give effect
to its decision. The decision of the Appellate Authority shall be final:

Provided that no amendment shall be carried out in the voters' list according to the decision of the
Appellate Authority after the last date and time fixed for making nominations in the notice issued under
rule-28 and before the completion of election.”

21. As such, under rule 12(1) of the Nirvachan Rules, 1995 the procedure prescribed is to hold
a summary inquiry into the claims and objections as the Registration Officer thinks fit and
record his decision in writing. In the opinion of this Court, on objections being submitted by any per-
son against the inclusion of the name of a person in the voters' list, the Registration Officer is obliged to
take the objection on record specifying the date and time and thereafter has to issue notice to the
person against whom objection is filed and also to call upon him to reply thereto by affording a
reasonable opportunity. Though, after submission of the reply, the Registration Officer is not required
to hold an elaborate inquiry but nevertheless, he is obliged to apply his mindto the merits ofthe
objections and the reply submitted thereto. Thereafter, he is required to reach a
conclusion with reasoning either by rejecting the objection or accepting the objection result-
ing into deletion of the entry in the voters' list. Summary inquiry, therefore, does not mean non-reasoned
disposal. More so,when the order is appealable, the decision must be a reasoned decision.
'Summary inquiry' only means that it should be short and quick and not elaborate but requirements of
observance of the principles of natural justice and fair play are not done away with. Likewise, it cannot
be based on mere hearsay or unverified facts. [1995 Suppl. Vol.4 SCC 684, Mohan Lal Vs. Kartar
Singh and others is referred to]. Therefore, the order of the Registration Officer passed in slip shod
manner and in a hot-haste without observance of requirement of law as observed above cannot
be justified under the pretext that the said authority only required to hold the summary inquiry.

22. Besides, under rule 12(1) of the Nirvachan Rules, 1995, the Registration Officer after
summary inquiry into claims and objections has to record his reasons in writing. “Decision” does not
mean a mere conclusion but the conclusions led by reasons. (1995) 1 SCC 761, Sohan Lal Vs.
Satnam Singh and others is referred to wherein in paragraph 10 it is observed as under:
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....... Since,the first appeal lay to this Court, the trial court should have reproduced and
discussed at least the essential parts of the evidence of the witness besides recording the submis-
sions made at the bar to enable the appellate court to know the basis on which the 'decision'is based.
A 'decision' does not merely mean the 'conclusion' — it embraces within its fold the reasons
which form the basis for arriving at the 'conclusions'. The judgement of the trial court contains only the
'conclusions' and nothing more. The judgement of the trial court cannot, therefore, be sustained.
The case needs to be remanded to the trial court for its fresh disposal by writing a fresh
judgement in accordance with law.

23. Rule 12(5) of the Nirvachan Rules,1995 provides that 'any person aggrieved'
by the decision of the Registration Officer may prefer an appeal to the appellate authority within 05
days of such decision. Phrase 'any person aggrieved' by the decision of the Registration Officer must
receive contextual interpretation and in the opinion of this Court, the 'person aggrieved' shall be a
person either who was party to the decision making process before the Registration Officer or the
person desirous of filing the appeal is adversely effected by the decision of the Registration Officer
as the phrase 'Any person aggrieved' has to be interpreted in the context of appellate proceedings.

24. Hon'ble Supreme Court in Md. Sharfuddin Vs. R.P.Singh and others, AIR 1961
SC 1312 while interpreting the words “any person aggrieved’ has given contextual meaning in the
context of the Act in which the words were used and held in paragraph 6 as under:

“6. Learned counsel for the respondents contends that the words “any person aggrieved” in
Section 25 of the Act are comprehensive enough to include a Custodian and, therefore, a Custo-
dian can prefer an appeal against an order of a Custodian releasing properties under Section 7 of the
Act. Realising that an obvious anomaly is implicit in the argument, learned counsel concedes that an
appeal can be filed only by a Custodian other than the Custodian who made the order releasing the
properties. It is said that the Central Government may, under Section 6 of the Act, provide for
the distribution of work among the various Custodians, namely, Additional, Deputy and Assistant Cus-
todians, and in such allocation the power to inquire whether a property is an evacuee property or not
may be conferred on one Custodian and the power to manage it on another, and that, in that event,
the Custodian on whom the power to manage is conferred will be a person aggrieved within the
meaning of Section 24 of the Act. In our view this argument is not consistent with the scheme of the Act.
Though for the purpose of convenience of management or judicial determination of disputes the Act
provides different categories of Custodians, all of them fall within the definition of ““Custodian” in the Act.
The Act further provides a hierarchy of tribunals under the superintendence and control of the Custo-
dian General. It would be anomalous were it to be held that a Custodian could prefer an appeal against
the order of a Custodian. The Act does not contemplate one officer preferring appeals against the
orders of another officer. If an Assistant Custodian or a Custodian went wrong in the matter of declar-
ing a property to be an evacuee property, the Act provides that the Custodian or the Custodian
General, as the case may be, before 1956, and the Custodian General thereafter, may set right the
wrong. In the premises the word “any person aggrieved” in Section 24 of the Act can only
mean a person whose properties have been declared to be evacuee properties by the Custodian,
or a person who moved the Custodian to get the properties so declared or any other such aggrieved
person. The words “any person aggrieved” in the context of the Act cannot include any
Custodian as defined in the Act.”

25. Further, rule 12(5) of the Nirvachan Rule, 1995 provides for an appeal before the ap-
pellate authority against the decision by the Registration Officer. Besides, as discussed above the
decision must bear the date on which the decision is taken only then the period of limitation can be reck-
oned as provided for under rule 12(5) of the Nirvachan Rules,1995.More over, as there is no
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exclusionary provision under this Special Act, as such, the provision of Limitation Act apply in terms
of section 29(2) of the Limitation Act. Thus, the provisions in sections 4 to 24 of the Limitation Act are
applicable [AIR1970 SC 1477 D.P.Mishra Vs. Kamal Narayan Sharma, (1996) 5 SCC 342,
State of W.B. And others Vs. Kartick Chandra Das and others & (2008) 7SCC 169 ,
Consolidated Engineering Enterprises Vs. Principal Secretary, Irrigation Department
and others are referred to].

26. Under such circumstances, the question arises as to what shall be the starting point for reck-
oning the limitation of 05 days for the purpose of filing the appeal before the appellate authority when the
decision of the authority (Registration Officer) is undated? Certainly, it shall be the date of knowledge
of the order passed and not otherwise by applying the principles underlying section 5 of the Limitation Act.

27.Proviso to rule 12(5) of the Nirvachan Rules, 1995 provides that after the last date and time
fixed for nomination in the notice issued under under rule 28 of the Nirvachan Rules, 1995 and
before completion of elections, no amendment shall be carried out in the voters' list according to
the decision of the appellate authority. Therefore, the voters' list finalized under rule 15 thereof after
disposal of claims and objections under rule 12(1) thereof by the Registration Officer can always be
amended by the orders of the appellate authority as the voters' list so far prepared under
rule 12(1) is subject to the decision in the appeal. Therefore, under rule 12(5) of the Nirvachan Rules,
1995 amendment can be carried out in the voters' list but before the last date of time and place fixed
for filing the nomination.

28. Now adverting to the factual matrix in hand, upon perusal of the record, it appears that no
date was mentioned by the Registration Officer while receiving the objections, no notices were issued
to the respondents' No.4 to 36 calling upon them to reply to the aforesaid objections for deletion of their
names in the voters' list and no inquiry whatsoever was held. The decision so taken as a matter of fact is
contrary to the provisions of rule 12(1) of the Nirvachan Rules, 1995 and such decision cannot be said
to be decision in the legal parlance. Besides, the reason/decision is undated. Hence, the Registra-
tion Officer has committed grave illegality by deleting the names of the respondents' No 4 to 36 from
the voters' list of Gram Panchayat, Jarri, Janpad Panchayat, Ater, District Bhind by orders of the so
called decision.

29. Respondents' No.4 to 36 under such circumstances since had no knowledge of the
proceedings of the decision taken by the Registration Officer resulting into deletion oftheir
names from the voters' list were justified having preferred the appeal upon acquisition of knowledge.
In the instant case, the date of knowledge of the aforesaid decision of the Registration Officer is 03/
12/2014 and the appeal was filed on 08/12/2014. Hence, the appeal has rightly been found to be
within time from the date of knowledge by the appellate authority. Merely because, the application
under section 5 of the Limitation Act was filed on 10/12/2014, this by itself shall not render the
appeal barred by time as it is settled law that the starting point of limitation is from the date of
filing of the appeal. Application for condonation of delay can always be submitted on a later date
explaining the sufficiency of cause and the same shall relate back to the date of filing of the appeal.

30. Hence, in the opinion of this Court, the appellate authority has not committed any error of
law and fact having entertained the appeal to be well within time.

31. Admittedly, the petitioner was not an objector before the Registration Officer and the appli-
cation for intervention before the appellate authority was rejected on the aforesaid ground.

32. The question arises is whether the petitioner could be said to be a person entitled for hear-
ing in the appellate proceedings. As has been held above, 'aggrieved person' is a person either a per-
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son; party to the decision making process before the Registration Officer or is adversely effected by
the decision of the Registration Officer. Petitioner is neither a party to the aforesaid proceedings nor
could be said to be aggrieved person of the aforesaid proceedings.The appellate jurisdiction was
exercised by the Collector by virtue of rule 12(5) of the Nirvachan Rules, 1995.
Hence, his jurisdiction is confined to the mandate contained in rule 12(5) of the NIrvachan Rule, 1995.
For want of any provision other than of any person aggrieved by the decision or the
order appealed against, the application filed by the petitioner has rightly been rejected by the appel-
late authority for intervention.

33. The appellate authority has after scrutiny of the record has reached the conclusion that the
Registration Officer in fact and in effectacted in utter disregard and gross violation of the provisions
contained under rule 12(1) of the Nirvachan Rules, 1995 in the matter of ordering for deletion of the
names of respondents' No.4 to 36 from the voters' list. For the reasons already mentioned in the pre-
ceding paragraphs, the appellate authority has not committed any error of law and fact in setting aside
the decision of the Registration Officer and restoration of position as regards voters' list as was existed
prior to the decision of the Registration Officer.

34. The allegations made in the petition that the names of respondents' No.4 to 36 did appear in
the voters' list of Nagar Parishad, Bhind cannot be countenanced. To this, there is specific denial of the
allegations with supporting documents. This Court does not deem it fit to hold an enquiry into the alle-
gations and the counter allegations made by the parties as the same are in the realm of disputed
questions of fact which cannot be adverted to under Article 226 of the Constitution of India.

35. This Court has also perused the judgements relied upon by the counsel for the petitioner.
However, considering the nature of factual matrix of the case and the controversy involved,
the aforesaid judgements are of no assistance to the petitioner having no bearing in the present case.

36. As consequent upon the order passed by the appellate authority on 18/12/2014, the voters'
list has been finalized, thereafter the notification under rule 28 of the Nirvachan Rules, 1995 was
issued, the date of filing of the nominations has come to an end on 01/01/2015 and the polling is sched-
uled on 05/02/2015, no further interference is warranted and the election must proceed as per the sched-
ule.

37.Inview of the aforesaid, in the opinion of this Court, the appellate authority has not
committed error of law or jurisdictional error warranting interference by this Court in
exercise of writ jurisdiction.

38.  Petition sans merit and is hereby dismissed.

(Rohit Arya)
Judge
29-01-2015
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IN THE HIGH COURT OF MADHYA PRADESH
BENCH AT GWALIOR
WP.No. 7371/2014

Dhano Bai Parthar
Versus
State of M.P. & Others

Shri A.K. Nirankari Advocate for the petitioner.
Shri Praveen Newaskar Dy. Govt. Advocate for the respondents no. 1, 3 and 4.
Smt. Ami Prabal, Advocate for respondent no. 2.

Shri G.S. Sharma, Advocate for respondent intervener.

ORDER
07.01.2015

This petition under Article 226 of the Constitution of India has been filed aggrieved by the deletion
ofthe name of the petitioner from voter list prepared in the ensuing Panchayat elections.

2. Learned counsel for the rival parties are heard on the question of admission.

3. Learned counsel for the petitioner submits that in the voter list of village Charai Shyampur,
Tehsil Ghatigaon, District Gwalior prepared under Rule 9 and published under Rule 10 of the M.P.
Panchayat Nirvachan Niyam, 1995 (1995 Niyam for brevity), the name of the petitioner was mentioned
at serial no. 299. it is his contention that by order passed by Registration Officer on 23.10.2014 the
name of the petitioner was deleted from the voter list by invoking provisions of Rule 11 and 12 (1) of
1995 Niyam. Thereafter it is submitted that petitioner preferred an appeal under Rule 125 of 1995
Niyam within the prescribed period of five days before the appellate authority who is stated to be sitting
over this appeal and has not taken any decision on the same.

4. This court after hearing the matter on admission on 18.12. 2014 directed as an interim measure
as follows:-

“Considering the aforesaid, as an interim measure, it is directed that petitioner be treated as
avoter of Gram Panchayat Charai-Shyampur and her name be treated as included in the voter list of
said Gram Panchayat for all purpose”

5. Pursuant to the above interim order which is subsisting till date the name of the petitioner has
been included in the voter list of the above said village.

6. Rule 12 (5) obliges the appellate authority to make enquiry and pass suitable orders
expeditiously on an appeal preferred within the prescribed period of five days. The said provision
further lays down that in case the appeal succeeds then the voter list shall be suitably amended in line
with the decision taken by the appellate authority. The proviso to the said rule places bar on the power
of'the appellate authority by laying down that no amendment in the voter list shall take place even to
implement the appellate order passed under Rule 12 (5) of 1995 Niyam, after the last date fixed for
making nominations mentioned in notice issued under Rule 28 and before election.
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7. From the scheme of 1995 Niyam, it is ostensibly evident that no amendment in the voter list is
permissible after expiry of the last date for filing of the nomination.

8. Itis not disputed that last date for filing of the nomination is 7.1.2015 i.e. the date on which
the order is being passed.

9. The petitioner places heavy reliance on the enquiry report dated 8.11. 2014 Annexure P-2
provided by the CEO of Janpad Panchyat Ghatigaon stating interalia that the name of the petitioner was
wrongly deleted without following the due process of law.

10. In the conspectus of factual scenario, it is evident that the present case is an exceptional one
due to following exceptional circumstances;

1. This court while exercising power of judicial review has already granted interim order
vide order dated 18.12. 2014 directing for treating the petitioner as voter of said Gram Panchayat
and;

2. the apathy/inaction on the part of the appellate authority to discharge its statutory obligation
of deciding the appeal preferred by the petitioner under Rule 12 (5) of 1995 Niyam.

11. The bar contained in proviso to Rule 12 (5) of 1995 Niyam can become operational only
when the statutory obligation of the appellate authority is duly discharged in terms of Rule 12 (5). If the
appellate authority does not discharge its statutory obligation of deciding the appeal expeditiously then
the right of the appellant/petitioner which he could have exercised if his appeal was decided expeditiously,
cannot be foreclosed by taking recourse to the prohibitory nature of the proviso.

12. No doubt proviso to the statutory provision qualifies and imposes certain restrictions upon
the main proviso ie. Rule 12 (5) of 1995 Niyam herein. At the same time the proviso cannot be a
complete bar to the extent of supplanting the entire main provision. A proviso is merely to qualify the
main provision and not to supersede it. In this regard the decision of the Apex Court in the case of
Dwarka Prasad v. Dwarka Das Saraf reported in AIR 1975 SC 1758 is worthy of reference. The
relevant extract of para 18 of this judgement is reproduced herein below:-

“The law is trite. A proviso must be limited to the subject-matter of the enacting clause. It is a
settled rule of contruction that a proviso must prima facie be read and considered in relation to the
principal matter to which it is a proviso. It is not a separae or independent enactment. "Words are
dependent on the principal enacting words, to which they are tacked as a proviso. They cannot be read
as divorced from their context' ( 1912 A.C.544). If the rule of construction is that prima facie a proviso
should be limited in its operation to the subject matter of the enacting clause, the stand we have taken
is sound. To expand the enacting clause, inflated by the proviso, sins against the fundamental rule of
construction that a proviso must be considered in relation to the principal matter to which stands as a
proviso. A proviso ordinarily is but a proviso, although the golden rule is to read the whole section,
inclusive of the proviso in such manner that they mutually through light on each other and aresultin a
harmonious construction”

13.Following this decision, similar view was expressed in the case of Dashrath Rupsingh
Rathod v. State of Maharashtra reported in (2014) 9 SCC 129

14. In the instant case the bar contained in the proviso prohibiting change in the voter list after the
expiry of the last date of nominations mentioned in notice under Rule 28 could have become operational
only if the appeal preferred by the petitioner within the prescribed period of five days under Rule 12 (5)
of 1995 Niyam was decided expeditiously. Herein, the appeal is stated to be still pending. If that is so
then the appellant/petitioner who has exercised his rights to prefer an appeal under Rule 12 (5) of 1995
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Niyam within the stipulated period of time cannot be left remedyless by invoking the prohibitory proviso
to Rule 12 (5) despite the appellate authority failing to discharge its statutory obligation of deciding the
appeal expeditiously.

15. In view of the above, this court has no hesitation to hold that the bar contained in Proviso to
Rule 12 (5) shall not come in way of the petitioner to pursue his appeal if filed within the prescribed
period of five days and if the same is still pending. The proviso shall also not come in way of the
appellate authority to decide the same in accordance with law or in way of the Registration Officer to
carry out any amendment in the voter list in terms of the appellate order which ultimately passed by the
appellate authority.

16. Accordingly, this petition deserves to be and is hereby allowed to the following extent;

1. That in case the petitioner's appeal against the order preferred within stipulated period
of five days is pending before the appellate authority then the same shall be decided by the
appellate authority under Rule 12 (5) of 1995 Niyam on its own merits without being influenced
to the bar contained in Rule 12 (5) and the fact of the petitioner having approached this court.

2. In case appeal of the appellant is allowed then the consequential action of the amendment
in the voter list be carried out as expeditiously as possible.

3. Till the decision is taken in the appeal by the appellate authority, the interim order passed
on 18.12. 2014 by this court shall remain in operation.

(Sheel Nagu)
Judge
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HIGH COURT OF MADHYA PRADESH BENCH GWALIOR
(SB : HON. Shri Rajendra Menon J)
Wrti Petition No. 2463 of 2004

Sanjay Agrawal and others
Versus
The State of M.P. & others

Shri R.D. Jain, Sr. Advocate with Shri S.N. Seth, Advocate for petitioner.
Smt. Ami Prabal, Dy. Advocate General for respondents no. 1 to 3 and 5
Shri M.P.S. Raghuvanshi, Advocate for respondent No. 4.

WHETHERAPPROVED FOR REPORTING
ORDER
18/09/2007

Challenging the orders passed by Assistant Registration Officer, Guna and the order passed by
the appellate authority rejecting the appeal filed by the petitioner vide Annexure P/1 and P/2, petitioner
has filled this petition.

2. Petitioners husband and wife clamis to be voter, residing in village Sandkheda District Guna. It
is stated that their name is entered in the voter list of said village however their name is also recorded in
Village Mar Ki Mahu, the petitioners submitted a application for deleting their name from the voter list
of Village Mar Ki Mahu vide annexure P/4, this application has been rejected and by deleting the name
of the petitioner in the voter list of Sandkheda. It is stated that petitioner have been deprived from
benefit to contest the election of Gram Panchayat. Inter alia contending that in the ration card issued by
the competent authority i.e. and P/6(a), petitioner seeks interference in the matter. Petitioner have also
filed various documents Annexure P/7 and P/8 in form of affidavit indicating that petitioners are staying
in village Sandkheda and therefore, the name is correctly entered in the voter list in Village sandkheda,
petitioner no. I have contested the election for the post of Panch for the period 2000-2005 and have
filed various documents showing the fact that they have contested the election in the said constituency,
however in the election to the Gram Panchayat held in January 2004 it is stated that petitioner no. 2 also
contested and won for the post of panch. Shri R.D. Jain learned senior counsel for petitioners placing
reliance on a judgement of this court in the case of Chandra Bhan Patel Vs. State of M.P. & 4 others
2005 (IDMPJR 300 argued that in the ligth of overwhelming evidence adduced by the petitioner,
finding recorded by the respondents to the effect that petitioner is not resident of Village Sandkheda is
aperverse and illegal finding, the same having been recorded without application of mind and without
considering the totality of the facts and circumstances. That apart Shri R.D. Jain, learned Sr. Counsel
submits that before deleting the name of petitioners from the voter list in Village Sandkheda as indicated
in order dated 12-10-2014 no notice to the petitioner have issued, on the contrary when they submitted
application for deleting their name from the voter list of Mar Ki Mahu their application has been rejected
without considering the facts and circumstances of the case.

3. On notice being issued respondents have appeared and respondent no. 5 had filed the return.
It is submitted that on inspection patwari submitted a report to the effect that both the petitioners are not
staying in village Sandkheda and therefore, action is taken, the appellate authority also in the impugned
order has held that report of patwari indicates that petitioner are not residing at Village sandkheda
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therafter action has been taken correctly.

4. Having heard learned counsel for parties and on going through the records it is seen that before
passing the order Annexure P/1 proper notice and opportunity of hearing is not extended to the petitioner.
According to the guidelines and policy issued by the Election Commission in the matter of preparation
of the voter list and deleting the name of a voter as contemplated in Annexure P/13 the name of person
can be deleted from the voter list only after hearing him. In the present case petitioner no. 1 has
contested the election in the year 2000-04 and his name has entered in the voter list of Village -
Sandkheda, petitioner no. 2 is wife of the petitioner no. 1, she has already contested the election as her
name is mentioned in the voter list right from the year 2000. That apart in the ration card name of
petitioners are available, a panchanama prepared by th Villager to this effect as contained in annexure
P/9 indicates the fact that petitioners are staying in the Village Sandkheda for more than 5 years, that
apart the documents of the excise department available on record. Annexure 2/6 and P/6 (a) issued by
the Excise Director showing petitioner no. 1 to be a resident of village Sandkheda, that being so there
is overwhelming evidence produced by the petitioner to show that they are resident of village Sandkheda.
Per contra respondents have taken action only on the basis of the some report of Patwari. Even though
state have filed Annexure R/5-1 along with return. In the return it is stated that this is the report received
from the Patwari, no such report is available on record to show that as to on what basis respondents
have contended that petitioners are residing in village Mar Ki Mahu and on what basis the complaint
filed by respondent no. 4 is said to be justified. On the contrary ovewhelming evidence available on
record indicates that right from the year 2000 petitioners name is entered in the voter list of the said
village and petitioner no. 1 has contested the election held in the year 2000-2004, thereafter, in the
current election held petitioner no. 2 has been elected. In the judgement relied by Shri R.D. Jain, Sr.
Advocate in the case of Chandra Bhan Pate (supra) similar question has been considered by a Bench
of'this court and the principle laid down is that if the application is filed for deleting the name from one
voter list the name can be deleted from the said voter list In the present case petitioners submitted
application for deleting their name from the voter list of village Mar Ki Mahu and prayed for retaining
their name in the voter list of village Sandkheda, apart from the aforesaid is seen that in writ petiotion
No. 2462/04 filed by Manoj Agarwal elder brother of the present petitioner Sanjay Agrawal and his
sister in law Smt. Mamta Agrawal, similar action is taken in the said case it is seen that Manoj is staying
in Village Sandkheda right from 1995 petitioners have moved application for deleting their names from
the voter list of village Mar Ki Mahu and they have produced overwhelming material to show that they
are residing in Village Sandkheda, respondents have not consider the question in the right perspective,
that apart report of patwari cannot form the basis for taking action in the matter when the evidence
available on record shows that right from the year 2000 both the petitioners are staying in Village
Sandkheda. Accordingly I find much force in the contention advanced by learned counsel for petitioners
and hold that their name have been deleted from the voter list of Village Sandkheda in an arbitrary
manner without any just cause and reason, the Patwari report which forms the basis for taking action is
not produced before this court. That apart the said report cannot be given any weightage in the face of
overwhelming evidence adduced by the petitioner. Accordingly, this petition is allowed, Annexure P/1
and P/2 passed by the Assistant Registrar Officer, and appellate authority, deleting the name of the
petitioner from the voter list of village Sandkheda is quashed, it is directed that name of the petitioners
should be retained in the voter list of village Sandkheda and as the petitioners have moved application
for deleting their name from the voter list of village Mar Ki Mahu the same be deleted.

5. Accordingly petition stands allowed and disposed of without any order so as to costs.

(Rajendra Menon)
Judge
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IN THE HON'BLE HIGH COURT OF JUDICATURE M.P.
JABALPUR BENCH AT GWALIOR
W.P. No. 2426/2004

Smt. Somoti, W/o Shri Gulab Rawat, Aged - about 45 years, Occupation - Housewife, R/o Village
Baroli, Teh. Vijaypur, Distt. Sheopur, (M.P.)

PETITIONER

Versus
1. The State of M.P. through the Princiopal Secretary, Department of Panchayat & Rural Development,
Vallabh Bhawan, Bhopal, (M.P.)
2. The M.P. State Election Commission, Nirvachan Bhawan, 58-Arera Hills, Bhopal, (M.P.) Through
Its Secretary
3. The Sub Divisional Officer / Appellate Authority / Election Officer Janpad Panchayat Election,
Vijaypur, Distt. Sheopur, (M.P.)
The Registration Officer, Panchayat Election/Tehsilar, Vijaypur, Distt. Sheopur, (M.P.)
Ram Charan, S/o Shri Panna Aadiwasi
Smt. Seji Bai, W/o Shri Ram Charan
Kallu, S/o Shri Devhansh Aadiwasi
Smt. Pati Bai, W/o Shri Kallu Aadwasi
All are resident of village Dhori Babadi, Teh. Vijaypur, Distt. Sheopur, (M.P.)
9. Ajay Kumar Sharma, S/o Shri Ram Charan Lal,
R/o village Baroli, Teh. Vijaypur, Distt. Sheopur, (M.P.)

S AN

I AT, AW

HHAA e W.P. No. 21 &< 200

MY TP (TAE)
&7 B FIAIER AEd M PRI et A @ ISRGR
Tolics aal & e 3mw
Jary b
(S B=Hon'ble Rajendra Menon, J.,)
16.12.2004

Shri M.P.S. Raghuvanshi, Advocate for the petitioner.
Shri K.B. Chaturvedi, Addl. Govt. Advocate for the State.
Shri V.K. Yogi, Advocate for the respondents No. 5 to 9

Petitioner claiming to be elected sarpanch of the village Panchayat, Baroli tehsil Vijaypur district
Sheopur has filed this petition being aggrieved by an order Annexure P/1 dated 5.11.2004 passed by
the appellate authority, namely; the Sub Divisional Officer, Vijaypur exercising the powers under rule
12 (5) of the Madhya Pradesh Panchayat Election Rules 1995 (thereinafter referred to as the Rules,
1995).

Case of the petitioner is that the respondents No. 5 to 8 and many other persons filed applications
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for including their names in the voters list in the village Baroli before the respondent no. 4. The respondent
no. 4 conducted enquiry through the specified employees and on finding that the resondents no. 5 to 8
are not oridnay residents of the said village rejected their applications. Copies of the orders rejecting
the applications are filed as Annexure P/2. Against the aforesaid order of rejection, it is stated by the
petitioner that the respondents no. 5 to 8 have not filed any appeal but the decision of the Registering
Authority was challenged by one Ajay Kumar Sharma (respondent no. 9). It is stated that Ajay Kumar
Sharma has no locus standi to file the appeal and without considering this fact and without recording
any reason by the impugned order, the appellate authority has directed the Registering Authority to
include the names of respondents no. 5 to 8 in the voters list of the village Baroli. It is stated by the
petitioner that the appellate authority has interfered with the order without any justification and without
giving any reason. It is stated that the respondents no. 5 to 8 are the residents of village Dhori Babadid,
their names appear at sl. no. 664, 665, 1155 and 1156 in the voters list of the said village and ignoring
these documents, order passed by the appellate authority is illegal. Shri Raghuvanshi, learned counsel
for the petitioner argued that the order passed by the appellate authority is liable to be quashed on the
groung that the respondent No. 9 has no locus standi to file the appeal as he is not a aggrieved person
as per the provisions of rule 12 (5) of the Rules, 1995 and the order passed by the appellate authority
being without any reason is unsustainable.

Shri VK. Yogi, learned counsel appearing for the respondents no. 5 to 8 so also for the respondent
no. 9 argued that any resident of the village who is a voter has a right to challenge inclusion or deletion
of the names in the voters lists. It is stated by him that if the respondent no. 9 had no locus standi to file
the appeal then the petitioner herein also does not have any locus standi to file this petition challenging
the order of the appellate authority. It is stated by him that the "aggrieved person" means any person
who is resident of the village and who is aggrieved by preapration of the voters list which has the effect
on constitution of the Gram Panchayat on the basis of the election to be conducted as per the voters list.

Accordingly, it is stated by Shri Yogi that no interference into the matter is called for. On merits, it
was argued by Shri Yogi that on enquiry, the Revenue Inspector has only recorded that the respondents
no. 5 to 8 are "Adiwasis" they have gone out to work and they are not available in the village. It is stated
by him that this does not mean that the said persons are not ordinay residents of the village in question.
They still reside in the village and by incorrectly interpreting the report of the Revenue Inspector order
passed by the Registering Authority has been rightly interfered with by the appellate authority. It is
stated by him that the persons whose names are included at sl. No. 664, 665, 1155 and 1156 of the
voters list of the village Dhori Babadi are not the present respondents no. 5 to 8 but they are other
persons having indentical names. It is stated that for misusing this, petitioner has filed this petition.

I have heared learned counsel for the parties at length and perused the record.

The main ground of attack made by Shri Raghuvanshi, learned counsel for the petitioner is that the
respondent no. 9 has no. locus standi to file the appeal. This argument even though prima facie looks
attractive but goes against the petitioner herself for the simple reason that if the "aggrieved person" has
always been the person concerned whose name is included or excluded in the voters list then the
petitioner should also not agitate the grievance before this court. The meaing of the word aggrieved
person as appearing in rule 12 of the Rules, 1995 has to be given a broad meaning and it would include
all such persons who feel aggrieved by inclusion or exclusion of certain names from the voters list and
who feel that preparation of the voters list is done in a manner which will adversely effect constitution of
the Gram Panchayat and the entire election process. Considering the meaning of the aggrieved person
in the light of the aforesaid, there is much force in the contention of Shri Yogi to just the locus standi of
respondent no. 9 to file the aappeal. Accoringly, I find no substance in the objection of the petitioner in
this regard.
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As far as the order passed by the Registering Authority for deleting the names of respondents no.
5 to 8 are concerned, it is seen that the Revenue Inspector in his report has merely stated that at the time
of inspection. Panchs of the village informed that the respondents no 5 to 8 are Adiwasis, they are
staying in the village, now thay went out to do Mazdoori and at present they are not in the village. This
report has been considered by the appellate authority and after considering the fact the respondents no.
5 to 8 are Adiwasis and are ordinay residents of the village has directed for inclusion of their names in
the voters list. Objection of the petitioner to the effect that they are residents of village Dhori Babadi
and their names are included in the voters list of this area seems to be incorrect on consideration of the
affidavits filed by the respondents no. 5 to 8 in this petition and the difference in the names and fathers
names of these persons. This is a matter which has been condidered by the appellate authority and the
appellate authority has passed the order. Merely because the appellate authority has not indicated any
reason, it cannot be construed that the order is unsustainable. A perusal of the order, Annexure P/1
dated 5-11-2004 indicates that the appellate authority has gone through the entire records and thereafter
he has passed the order taking note of the report of the Revenue Inspector. This Court while exrcising
the limited jurisdiction cannot sit over the findings of the appellate authority as if it is exercising further
appellate jurisdiction in the matter. This Court can only see the decision making process and once it is
held that the decision making process has been done properly, there is no violation of any statutory rule
or regulation and merely because a different finding can be arrived at on the basis of the material
produced before this Court, the order of the appellate authority cannot be interfered with.

Keeping in view the totality of the facts and circumstances of the case, so also taking note of the
documents filed by either parties, the affidavits of the villagers, it is not a fit case where interference into
the matter is called for only on the ground that the order of the appellate authority is not a speaking
order. In such matters pertaining to preparation of the voters list, a presumption has to be drawn that
the authorities have considered the entire material and passed the order unless otherwise proved contrary.

Accordingly, I find no ground to interfere in the petition. Accordingly, it is directed that the names
of the respondents no. 5 to 8 be included in the voters list in question as directed by the appellate
authority.

Accordingly, the petition stands dismissed without any order as to cost.
(Rajendra Menon)
Judge
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IN THE HIGH COURT OF MADHYA PRADESH
BENCH AT GWALIOR

Class of Case...W.P. No. 1882/2015

ORDER
(06.04.2015)

Shri GP. Chaurasiya, Advocate for the petitioner.
Shri Prabal Solanki, learned Govt. Advocate for the respondents/State.

The present writ petition under Article 226 of Constitution of India as a Public Interest Litigation
has been filed seeking penal action against respondent No. 4 for furnishing incorrect affidavit by sup-
pressing the fact that she is registered voter in two different constituencies and has exercised her right to
franchise at Ward no. 3 of Gram Panchayat, Satari, District Datia and also at Municipal Council Datia.
Itis further alleged that respondent No. 4 has contested election to the office of member of Zila Panchayat,
Datia.

Learned counsel for the rival parties are heard on the question of admission.

Indisputably, the cause raised in this Public Interest Litigation can be ventilated before the Elec-
tion Tribunal constituted under M.P. Panchayat Raj Avam Gram Swaraj Adhiniyam 1993 ('1993
Adhiniyam', for brevity) in the manner prescribed under the M.P. Panchayat (Election Petition, Corrupt
Practices and Disqualification for Membership), Niyam 1995 (1995 Niyam for brevity)

For convenience and ready reference relevant provision i.e Section 122 of 1993 Adhiniyam and
Rule 4 & 21 of 1995 Niyam are reproduced herein below.

“Section 122 of 1993 Adhiniyam:- Election Petition- (1) An election under

this Act shall be called in question only by a petition presented in the prescribed

manner:-
1. In case of [ Gram Panchayat or Gram Sabha] to the Sub-Divisional Officer (Revenue);
2. In case of Janpad Panchayat to the Collector; and
3. In case of Zila Panchayat to the Divisional Commissioner and not otherwise.

4. No such petition shall be admitted unless it is presented within thirty days from the date on
which the election in question was notified.

5. Such petition shall be inquired into or disposed of within six months according to such
procedure as may be prescribed.

Rule 4 of 1995 Rules:- Parties to the petition :- Where the petitioner in addition to claiming
a declaration that the election, of all or any of the returned candidates is void, claims a further declara-
tion that he himself or any other candidate has been duly elected he shall join as respondents to his
petition all the contesting candidates at the election.

Rule 21 of 1995 Rules:- Ground for declaring election to be void:- (1)Subject to the
provisions of sub-rule (2) if the specified officer is of opinion-

(a) that on the date of his election the returned candidate who was not qualified or was disquali-
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fied to be chosen to fill the seat under the Act; or

(b)that any corrupt practice has been committed by a returned candidate or his election agent or
by any other person with the consent of a returned candidate or his election agent; or

(c) that any nomination paper has been improperly rejected; or

(d) that the result of the election in so far as it concerns returned candidate has been
materially affected-

(1) by the improper acceptance of any nomination; or

(i1) by a corrupt practice having been committed in the interest of the returned
candidate by a person acting with the consent of the candidate or his agent; or

(ii1) by the improper acceptance, refusal or rejection of any vote or the reception of any vote
which is void; or

(iv) by any non-compliance with the provisions of the Act or of any rules or orders made
there under;

the specified officer shall declare the election of the returned candidate to be void.

(2) If in the opinion of the prescribed authority a returned candidate has been guilty by an agent
of any corrupt practice, but the prescribed authority is satisfied

(a) that no such corrupt practice was committed at the election by the candidate and every such
corrupt practice was committed contrary to the instructions and without the consent of the candidate;

(b) that the candidate took all reasonable means for preventing the commission of corrupt prac-
tice at the election; and

(c) that in all other respect the election was free from any corrupt practice on the part of the
candidates or any of his agent; then the prescribed authority may decide that the election of the returned
candidate is not void.

Plain reading of above said statutory provisions reveals that the same do not restrict filing of
election petition before the Tribunal to any particular person or a class of persons. 1993 Adhiniyam and
1995 Niyam, therefore, leave it open for any person to assail election to any office of any of the
Panchayats, be it, Gram Panchayat, Janpad Panchayat or Zila Panchayat. Though the term 'person’
implied by Rule 3 of 1995 Niyam has been interpreted to mean "person aggrieved'.

In the Single Bench decision of this Court delivered in the case of Hukum Singh Rajput Vs.
Collector, Panna reported in 2002(1) MPLJ 233, which is evident by extract of the said judegment
reproduced herein below:-

“The matter possibly would have been different if the petitioner would not have been
elected as Up-Sarpanch. In any case, I do not intend to dilate on that issue. By becoming Up-
Sarpanch he comes to hold a responsible post in the Gram Panchayat. In that event, the concept
of wards melts into insignificance and his election becomes a cause of grievance for any person
who belongs to the Gram Panchayat. It is to be borne in mind that in absence of any categoriza-
tion who can file an election petition and the only provision that throws some light being Rule 3
of the 1995 Rules, the same has to be purposively interpreted. The said provision enshrines that
an election petition is to be presented to the Specified Officer during office hours by the person
making a petition or by a person authorized in writing in that behalf by the person making the
petition. If the said provision is read conjointly with the other rules it is apparent that a relief can
be claimed declaring the election of the returned candidate to be void in addition to further
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declaration. Thus, a person may not claim that he himself or other Candidate has been duly
elected but may seek a relief for declaration simplicitor that the election of the elected candidate
is void. Thus, the keyword is 'person’. Though the word ‘person’ has been mentioned, it would not
engulf in its ambit or sweep a person from anywhere. He must have some connection or nexus
with the election. He must be a 'person aggrieved'.”

A profitable reference for ascertaining the scope and ambit of the term 'person' can be made by
reproducing para 21 of the Single Bench decision of this Court in the case of Anjana Mulkalwar
(Smt.) v. Bhanu Yadav & Ors. reported in 1997 (1) JLJ 78 which is reproduced herein below :-

“A few legal questions were raised by learned counsel for the petitioner that the persons,
who had filed the election petitions, were not qualified to file the election petitions. A perusal of
the provisions of the Act would show that an election petition could be presented by any person
authorized in this behalf by person making the petition within 30 days from the date on which
the election or cooption was notified. The question is who can file the election petition. I may
also refer to section 122 which speaks about the grounds for declaring the election or cooption
as void, which reads as under :- 122 Election Petition- (1) An election or cooption under this Act
shall be called in question only by a petition presented in the prescribed manner:-

(i) in case of Gram Panchayat to the SubDivisional Officer (Revenue),
(ii) in case of Janpad Panchayat to the Collector; and

(iii) in case of Zila Panchayat to the Divisional Commissioner and not
otherwise.

(2) No such petition shall be admitted unless it is presented within thirty days from the date
on which the election or cooption in question was notified.

(3) Such petition shall be inquired into or disposed of according to such procedure as may
be prescribed.

The section does not prescribe as to who can file the election petition. Ordinarily person
who is voter in the constituency can challenge the election of a returned candidate.”

A registered voter of the constituency falls within the definition of "person aggrieved' for assailing
the election to any office of any Panchayat.

The petitioner does not dispute that he is a resident and voter of the constituency in question.

Thus, the petitioner by virtue of being voter can very well file an election petition assailing the
election of respondent no. 4.

Moreso, the grievance of the petitioner regarding submission of incorrect affidavit by private
respondent can very well be ventilated by initiating criminal prosecution u/S. 181 of IPC in accordance
with law. This is because the 1993 Act or rules framed thereunder do not prescribe any provision
similar to Section 125-A of Representation of People Act, 1951.

In view of above, this Public Interest Litigation is not maintainable on account of availability of
statutory remedy of filing election petition.

Accordingly, this public interest litigation deserves to be and is, therefore, dismissed.

(N.K. Gupta) (Sheel Nagu)
Judge Judge
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HIGH COURT OF MADHYA PRADESH

BENCH AT INDORE
Class of Case...W.P. No. 257/2015 (PIL)

ORDER
31.07.2015

Shri Amit Dube, learned counsel for the petitioner.
Shri Sunil Jain, learned A. A. G. with Shri A. A. Naik,
learned Dy. G. A. for the respondents — State.

They are heard.

By this writ petition under Article 226 of the Constitution of India, the petitioner, who is a practising
Advocate based at Indore, preferred this public interest litigation in the light of wide coverage in the
local newspapers on 10.01.2015 regarding permission having been granted to an under-trial prisoner
by Shri Priyadarshan Sharma, 11th Additional Session Judge, Indore on 08.01.2015 to cast his vote in
the ensuing elections for the local bodies.

2. The order dated 08.01.2015 passed by the 11th Additional Session Judge, Indore reads as
under :-

08-01-2015 #. 1. I5g g1 4 8sid ajaft, v. Sft. of 3u.|
N AYH Y IS N eEN F IR | JoTt IR & sh eefer IPR A uaH 3. |

3 YT TGSl UG STete Jfoufedrd | 31t AR & sft eefory SpR Agad o U MAca-us 3ideta &R 317
A UNd B S qERIWId FbR Al IR

U ST S UEIeT Ueqd U9 IR AW P IR F Ueqd INAGA-U W TR 2g 1dd &l
J 3Tl B AR A greT WS XA Bl IR

FHIH Y P IR F UG G- W db Il IR |

WD MY & IAe-Ul R FAR HT INT|

YD TR Pt AR A 3T TH HeN I A 8l dIet IUY GoTd Galidd 13-01-2015 F Fagwe 2q T Heet
3 3 g Y IURRA P STet 8q SIcA Jfeflerd P AR I B ST} 8q ofdaol b I 8| H3H P Idam
P IS JGPR P! G Rad §T JARIGRIA H oRP Fed B 3R A U MAGe-T 37 ole B A
PR T A & F INMTd YA I IUCRY Fel Pl QA A HAYH LA B IA DN A Falid 13-
01-2015  glet arct YT Told F AdGE q URA HA SN | 3 Jdg A Fen Sie1 pefiers B O SR Fe
ALIA HA ST P YA TF INMTT AN 1 ol Pl M A D Fed Pl AP e Do A 3 Sid
WG GoTd Talied 13-01-2015 3 A 2q 3ufdd &1 ST qel Fagel Ugalq Yof: dedq Stet 3T S|
UeUT 3 iStel A& B Galieb 09 T 10 WHeast 2015 &t 9 &l

3. In the present case, under-trial prisoner — Mahesh made a prayer before the learned ASJ
seeking permission to cast vote in the elections at Village Kalaria for Sarpanch, which was scheduled to

be held on 13.01.2015. Learned ASJ, without considering the provisions of Section 62(5) of the Act of
1951 granted permission to cast his vote in the election for Sarpanch in the police custody. The Panchayat
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Elections are governed by The Madhya Pradesh Panchayat Raj Evam Gram Swaraj Adhiniyam, 1993.
However, the aforesaid Adhiniyam is silent about casting of vote by prisoners. The right to vote is
subject to the limitations imposed by the Statute which can be exercised only in the manner provided by
the statute.

4. Learned counsel for the petitioner submits that there is a statutory bar created by Section 62(5)
ofthe Representation of“People Act, 1951 (in short “the Act of 1951”) prohibiting casting of votes by
prisoners. To support the aforesaid, he has drawn our attention to the decision of the Apex Court in the
case of Anukul Chandra Pradhan vs. Union of India & Others reported in 1997(6) Supreme
220.

5. Shri Sunil Jain, learned A. A. G. has submitted that right to vote is a statutory right and not a
common right. Every person who is a citizen of India and who is not disqualified under any law made by
the appropriate legislature on the ground of crime or corrupt or illegal practice, shall be entitled to be
registered as a voter at any election.

6. Section 62(5) of the Representation of People Act, 1951
reads as under .-

(5) No person shall vote at any election if he is confined in a prison, whether under a
sentence of imprisonment or transportation or otherwise, or is in the lawful custody of police:

Provided that nothing in this sub-section shall apply to a person subjected to preventive
detention under law for the time being in force.

Provided further that by reason of the prohibition to vote under this sub-section, a person
whose name has been entered in the electoral roll shall not cease to be an elector.

7. “The Apex Court in the case of Chief Election Commissioner & Others vs. Jan Chaukidar
(Peoples Watch) & Others reported in 2013 (7) SCC 507 has held that “a right to vote is a
statutory right, the Law gives it, the Law takes it away. Persons convicted of crime are kept
away from elections to the Legislature, whether to State Legislature or Parliament, and all other
public elections. Persons in the lawful custody of the Police also will not be voters. The Law
temporarily takes away the power of such persons to go anywhere near the election scene. To
vote is a statutory right. It is privilege to vote, which privilege may be taken away. In that case,
the elector would not be qualified, even if his name is on the electoral rolls. The name is not
struck off;, but the qualification to be an elector and the privilege to vote when in the lawful
custody of the police is taken away”.

8. This question has been considered by the Apex Court in Paras-8 and 10 in the case of Anukul
Chandra Pradhan (supra),

which reads as under :-

8. There are other reasons justifying this classification. It is well known that for the conduct
of free, fair and orderly elections, there is need to deploy considerable police force. Permitting
every person in prison also to vote would require the deployment of a much large police force
and much greater security arrangements in the conduct of elections. Apart from the resource

crunch, the other constraints relating to availability of more police forces and infrastructure
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facilities are additional factors to justify the restrictions imposed by sub-section (5) of Section
62. A person, who is in prison, as a result of his own conduct and is, therefore, deprived of his
liberty during the period of his imprisonment cannot claim equal freedom of movement, speech
and expression with the others who are not in prison. The classification of persons in and out of
prison separately is reasonable. Restriction on voting of a person in prison results automatically
from his confinement as a logical consequence of imprisonment. A person not subjected to such
a restriction is free to vote or not to vote depending on whether he wants to go to vote or not;
even he may choose not to go and cast his vote. In view of the restriction on movement of a
prisoner, he cannot claim that he should be provided the facility to go and vote. Moreover, if the
object is to keep persons with criminal background away from the election scene, a provision
imposing a restriction on a prisoner to vote cannot be called unreasonable.

10. In view of the settled law on the point, it must be held that the right to vote is subject to
the limitations imposed by the statute which can be exercised only in the manner provided by the
statute; and that the challenge to any provision in the statute prescribing the nature of right to
elect cannot be made with reference to a fundamental right in the Constitution. The very basis of
challenge to the validity of sub-section (5) of Section 62 of the Act is, therefore, not available
and this petition must fail.

9. For these reasons, we are of the view that under-trial prisoner — Mahesh would not have been
permitted to cast his vote by order dated 08.01.2015. We direct the learned Trial Court to be cautious
in future in passing such type of order, without examining the relevant provisions of the Act of 1951 and
law settled on the subject/law laid by the Apex Court.

10. With the aforesaid, this writ petition stands disposed of.

(P. K. Jaiswal) (J. K. Jain)
Judge Judge
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IN THE HIGH COURT OF MADHYA PRADESH
BENCH AT GWALIOR

Class of Case...W.P. No. 769/2015

Smt. Rani
Versus
State of M.P. and Others

ORDER
09.02.2015

Shri Raja Sharma, Advocate for Petitioner.
Smt. Ami Prabal, Advocate for respondents/Election Commission.

In this writ petition the petitioner has sought the relief of setting aside Annexure P/1 dated 8.1.2015
rejecting the nomination form of the petitioner for election to the post of Sarpanch, Village Bargaon,
District Datia, with the further relief permission to contest the election.

It is submitted that the returning officer has improperly rejected the nomination form. It is further
submitted that petitioner belongs to Dhobi caste and the same is of Scheduled Caste category as
reflected form the caste certificate issued from District Jalon (UP), hence, the aforesaid seat of Sarpanch
being reserved for Scheduled Caste, Petitioner's nomination could not have been rejected.

Smt. Prabal, learned counsel for respondents/Election Commission, raised a preliminary issue that the
instant writ petition challenging rejection of nomination paper is misconceived as the election process
has already commenced and there is an alternative, efficacious, statutory remedy of filing election petition
under section 122 of the Panchayat Raj Adhiniyam, 1993 and th grounds raised in this petition are
available to the petitioner, as contemplated under Rule 21(1) (c) of the Madhya Pradesh Panchayats
(Election Petitions, Corrupt Practices and Disqualification for Membership) Rules, 1995 (hereinafter
referred to as the Rules of 1995). She relies upon Article 243-0 of the Constitution of India and
following the judgements in Hansraj Singh and others vs. State of M.P. and others, 2013 (1) MPLJ 370
and an order dated 29.01.2015 in Writ Petition No. 8123/2014. Article 243-0 of the Constitution of
India reads as under :-

""2430. Bar to interference by courts in electoral matters -
Notwithstanding anything in this Constitution-

(a) the validity of any law relating to the delimitation of constituencies or the allotment of seats to
such constituencies made or purporting to be made under articel 243K, shall not be called in question
inany court ;

(b) no election to any Panchayat shall be called in question except by an election petition presented
to such authority and in such manner as is provided for by or under any Law made by the legislature of
a State".

Learned counsel for the petitioner relies upon following judgements and submits that this Writ
Petition is maintainable and rejection of nomination form was illegal :

1. AIR 1999 SC 1723, K. Venkatachalam v. A. Swamickan and another.
2. (1994) 6 SCC 241, Kumari Madhuri Patil and another Vs. Additional Commissioner, Tribal

Development and Others.

3.(1996) 3 SCC 545, Valsamma Paul (Mrs.) Versus Cochin University and Others.
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4. (2000) 2 SCC 20, Union of India and others vs. Dudh Nath Prasad.

5. (2005) 2 SCC 244, Sobha Hymavathi Devi vs. Setti Gangadhara Swamy and others.

Agreeing with the principle laid down by the Hon'ble Supreme Court and reiterated in the aforesaid
Judgement in the case of Hansraj Singh (supra) and order dated 29/1/2015 in Writ Petition No. 8123/
2014 passed by this Court, this Court is of the view that the instant writ petition is not maintainable.
Objection as regards non-maintainability is upheld. However, counsel has argued as regards impugned
order and, therefore, the same is addressed accordingly.

The facts of the first case viz. K. Venkkatachalam (supra) are quite distinguishable. In that case
the Hon'ble Apex Court had considered the scope of jurisdiction of the High Court under Article 226
of the Constitution of India in the context of Articles 191 and 193 of the Constitution, which provides
for disqualification of membership and penalty for sitting and voting when disqualified and held that the
High Court can exercise jurisdiction and declare that the election was illegal inasmuch as elector does
not posses basic Constitutional and Statutory qualification. In such circumtances the bar of Article 329
will not come in to play. The facts were also distinguishable as in that case challenge was made to
election of the returned candidate therein on the ground that since he was not elector in the electoral
role for Assembly constituency for general election and he had filed his nomination on affidavit
impersonating himself for another person of same name in the electoral role. He lacked the basic
qualification under clause (c¢) of Article 173 of the Constitution of India read with section 5 of the
Representation of People Act, 1951 which mandate that a person to be elected has to be elector of that
constituency. In the aforesaid factual background the aforesaid proposition was laid down.

In the instant case admittedly nomination paper has been rejected on the ground that petitioner
though Dhobi by caste, is not scheduled caste in Datia (M.P.) and falls in the category of O.B.C.,
therefore, can not be permitted to contest the election of Sarpanch from a constituency reserved for
Scheduled Caste. There is a specific provision under rule 21 (1) (¢) of the Rules of 1995, which
provides grounds for election petition if petitioner finds that his nomination has been improperly rejected
after election is over. Hence, the aforesaid judgement is of no assistance to the petitioner and the
reliance upon it is based on misconceived appreciation of principle of law laid down in that Judgement.

The second judgement is popularly known as Kumari Madhuri Patil's case wherein after detailed
discussion the Hon'ble Supreme Court in para 13 has laid down as regards procedure for scrutiny of
social status certificates which is being adhered to by states by constituting a high power scrutiny
committee. The same Committee is also existence in M.P. This judgement is also of no assistance to the
petitioner as subject matter does not relate to scrutiny of social status certificates i.e. whether issued by
competent authority to the genuine person or not.

Third judgement viz. Valsamma Paul (supra) is also of no assistance to the petitioner as the said
judgement is for the proposition that person who was belonging to forward caste and had march of
advantageous life, but was transplanted in backward class by adoption or marriage or conversion, did
not become eligible to the benefit of reservation eithter under Article 15(4) or 16(4), as the case may
be. Acquisition of status of Scheduled Caste etc. by voluntary mobility in to these categories would play
fraud on the Constitution, and would frustrate the benign constitutional policy under Articles 15(4) and
16(4) of the Constitution. In that case recognition of the appellant as a member of the Latin Catholics
was held to be not relevant for the purpose of entitlement of reservation under Article 16(4) for the
reason that she had an opportunity of forward class and had advantageous class and after becoming
major, married to a Lating Catholic; and so is held not entitled to reservation to the Latin Catholic, a
backward class.

The facts and proposition of law laid down in the fourth case viz. Dudh Nath (supra) are also
distinguishable and are of no assistance to the petitioner. In this case issue was whether the Scheduled
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Caste certificate produced by a person could be accepted as valid for the purpose of appointment to a
Central Government's service in the background of the fact that the person and his grandparnets belong
to Nuniya caste, which was Scheduled Caste in the State of West Bengal, but not in the State of Bihar.
Respondent's parents were living in District Howrah continuously for more than 30 years before the
respondent joined service in the office of the Comptroller and Auditor General of India. Parents before
coming to West Bengal were living in Siwan District in the State of Bihar where they also owned some
property. Respondent had born in that District, he had schooling and graduated from a college of Bihar.
He initially joined service in Customs House, Calcutta (West Bengal) and while working there, he
obtained and SC certificate from the Sub-Divisional Officer, Howrah on 16.7.1995. He applied to
UPSC as an SC candidate. He also indicated that his parents were ordinarily residing in Districtn
Howrah (West Bengal). On requisite enquiry, UPSC found the candidature of the respondent as of SC
belonging to Nuniya caste in West Bengal and confirmed the status as such for 1996 examination. The
respondent/applicant qualified the test and was appointed against the reserved vacancy as a SC candidate
in the year 1968. As per the instructions issued by the UPSC, candidate claiming to be SC or ST was
required to submit a certificate from the competent authority of the district on which his parents ordinarily
reside. There was a note in the form which clarified that the expression 'ordinarily reside' will have the
same meaning as in Section 20 of the Representation of the People Act, 1950, and held that as per the
instructions, respondent was entitled to have SC certificate from District Howrah and the authority
concerned was competent to issue such certificate because the respondent's parents were residing
there for more than 30 years. The mere fact that the respondent for the purpose of education stayed in
State of Bihar and also graduated from a college in that state, would not affect status of his parents as
residents of West Bengal and they could be treated as ordinarily residents of District Howrah. Therefvore,
while serving in West Bengal respondent had no option, but to obtain certificate from Howrah District
as he could not deviate from the instructions issued by the UPSC.

In the fifth case viz. Sobha Hymavathi Devi (supra) the facts of the case were to the effect that a
woman of forward caste on marriage to man from Scheduled Tribe was held not entitled to be given the
facility of reservation given to the backward community, therefore, whether it be reservation under
Articles 15(4) or 16(4) or 330 or 332, the said reservation would be only beneficial to those who
belong to a Scheduled Caste or Scheduled Tribe and not those who claim to acquire the status by
marriage. The Supreme Court relied upon the judgement in (1996) 3 SCC 545.

As such all the five judgements are of altogether different factual background wherein proposition
oflaws laid down in the facts and circumtances of the case are of no assistance to the petitioner.

This Court has perused the impugned order and ground of rejection of nomination paper shown
therein. There is no doubt that Dhobi caste in Datia (MP) is of OBC and not SC category. The seat of
Sarpanch is reserved for SC category. Merely because the Caste certificate is issued to the petitioner
form Jalon (UP) showing here of Dhobi caste belonging to SC will not make her entitled to contest the
election of Sarpanch form a reserved constituency for SC category. The returning officer under the
circumstances has acted in accordance with law. In this case the question involved is not as to whether
the petitioner belongs to Dhobi caste or not or the certificate issued to her is validly issued or not for the
purpose of enquiry etc., but the issue is as to whether a person belonging to Dhobi caste can be treated
as SC for the reserved seat of Sarpanch election in Datia (MP) where Dhobi caste is recognized only
as OBC.

Therefore, in the opinion of this Court, the returning officer did not commit any error of law or
fact while rejecting the nomination paper of petitioner. Accordingly, Writ Petition is totally misconceived
and hereby dismissed.

(Rohit Arya)
Judge
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IN THE HIGH COURT OF MADHYA PRADESH
BENCH AT GWALIOR

Class of Case...W.P. No. 7876/2014

Prahlad Singh Raghuvanshi

Versus
State of M.P., & ors

Shri Vivek Jain, Advocate for petitioner.

Shri R.P. Rathi, Government Advocate for the respondents No.1 and 2/State.

Shri R.D. Jain, Sr. Advocate with Shri Sangam Jain, Advocate for the respondent No.3
Shri A K. Nirankari, Advocate for the intervenor

ORDER
(12.03.2015)

RohitArya, J

By this petition under Article 226 of the Constitution of India, petitioner has put to challenge an
order dated 07/11/2014 (Anexure P/1) passed by the respondent No.2/Collector, District Vidisha
whereby reserved the post of President, Janpad Panchayat, Basoda for OBC — Woman category. It is
alleged that provision as contained under rule 3(6) of the Madhya Pradesh Panchayat (Up-sarpanch,
President and Vice President) Nirvachan Niyam, 1995 has been violated. It is contended that as per
the aforesaid provision, the seat reserved in the previous election shall not be included in the drawing
lots for reservation of a particular category till all remaining Panchayats are not exhausted. In the instant
election, the post of President, Janpad Panchayat, Basoda constituency has been reserved for OBC
woman category again which according to counsel is contrary to rule 3(6) of the Madhya Pradesh
Panchayat (Up-sarpanch, President and Vice President) Nirvachan Niyam, 1995 (hereinafter referred
to 1995 Rules). Besides, it is further contended that instead of drawing lot from among all Janpad
Panchayats, lot was drawn only from and out of two Janpad Panchayats, Vidisha and Basoda. It is also
contrary to rule 3(6) of the 1995 Rules.

2. Per contra, learned senior counsel appearing on behalf of the respondents' raised preliminary
objection as regards maintainability of writ petition on the ground that the impugned notification was
passed on 07/11/2014 whereas the present writ petition has been filed by the petitioner on 15/12/
2014. Besides, election programme had already set in motion and notified on 15/12/2014. Therefore,
in the light of the provisions as contained under Article 243-O of the Constitution of India, no interference
is warranted and the remedy lies only by way of election petition under the provisions of the Madhya
Pradesh Panchayat Raj Adhiniyam, 1993 and the Rules framed thereunder. Besides, learned senior
counsel further submits that there are seven Janpad panchayats, namely; Vidisha, Basoda (Ganj Basoda),
Kurwai, Sironj, Gyaraspur and Nateran in the district Vidisha. In the year 1994, Vidisha & Basoda,
year 1999 Kurwai & Sironj, year 2004 Gyaraspur & Nateran and in the year 2009 Basoda and Sironj
have been reserved for OBC category.
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3. With reference to the aforesaid details, State's counsel submits that for the first time in the year
1994, Janpand Panchayat Basoda was reserved for OBC category and thereafter by rotation, all the
aforesaid Janpad Panchayats have been reserved for OBC category and each subsequent draw of lots,
Panchayats already reserved for OBC category were excluded. In the election for the year 2014, one
Janpad Panchayat was remained to be reserved for OBC, namely; Nateran and the same was reserved
for OBC category. As out of the seven Janpad Panchayats, two were required to be reserved for OBC
category, the same was done by drawing lot between Vidisha and Basoda as for the first time in the
year 1994, Basoda and Vidisha were earmarked for OBC category. Accordingly, Basoda was reserved
for OBC (Woman) category. It is submitted that there is no illegality in the matter of reserving Basoda
for OBC category and the provision of rule 3(6) of the 1995 Rules; a regulatory measure has all along
been followed for reservation of seats for the OBC category by rotation.

4. Counsel for the respondents No.1 and 2 further contended that the scope of interference in the
matter of election under Article 226 of the Constitution of India has consistently been held by the
Hon'ble Apex Court is circumscribed by self-imposed limitations, moreso, when the election machinery
has been set in motion by issuance of election notification. It is further contended that the matters
relating to constitution of Panchayats, composition of Panchayats, delimitation of Panchayats, allotment
of seats, reservation of seats and conduct of elections are essentially for the Government to decide
albeit with due regard and observance of the relevant Act enacted under the provisions of Articles
243B, 243C, 243D and 243K respectively and it is not for the Court how to control and regulate the
manner in which the same would be done. Besides, it is submitted that there is a specific bar against
interference by Courts in electoral matters as provided under Article 2430 and Article 329(b) of the
Constitution of India. Learned counsel refers to judgement of the Hon'ble Apex Court in the case of
State of U.P., and others Vs. Pradhan Sangh Kshetra Samiti and others, 1995 Supp (2) SCC
305=AIR 1995 SC 1512. Para No.44 and 45 are relevant which reads as under:

“44. Tt is for the Government to decide in what manner the panchayat areas and the constituencies
in each panchayat area will be delimited. It is not for the court to dictate the manner in which the same
would be done. So long as the panchayat areas and the constituencies are delimited in conformity with
the constitutional provisions or without committing a breach thereof, the courts cannot interfere with the
same. We may, in this connection, refer to a decision of this Court inThe Hingir-Rampur Coal Co, Ltd.
and Others v. The State of Orissa and Others [(1961) 2 SCR 537]. In this case, the petitioner mine
owners, had among others, challenged the method prescribed by the legislature for recovering the cess
under the Orissa Mining Areas Development Fund Act, 1952 on the ground that it was unconstitutional.
The majority of the Bench held that the method is a matter of convenience and, though relevant, has to
be tested in the light of other relevant circumstances. It is not permissible to challenge the vires of a
statute solely on the ground that the method adopted for the recovery of the impost can and generally
is adopted in levying a duty of excise.

45. What is more objectionable in the approach of the High Court is that although clause (a) of
Article 243-0 of the Constitution enacts a bar on the interference by the courts in electoral matters
including the questioning of the validity of any law relating to the delimitation of the constituencies or the
allotment of seats to such constituencies made or purported to be made under Article 243-K and the
election to any panchayat, the High Court has gone into the question of the validity of the delimitation of
the constituencies and also the allotment of seats to them. We may;, in this connection, refer to a decision
of'this Court in Meghraj Kothari v. Delimitation Commission & Ors. [(1967) 1 SCR 400]. In that case,
anotification of the Delimitation Commission whereby a city which had been a general constituency
was notified as reserved for the Scheduled Castes. This was challenged on the ground that the petitioner
had a right to be a candidate for Parliament from the said constituency which had been taken away. This

85



Court held that the impugned notification was a law relating to the delimitation of the constituencies or
the allotment of seats to such constituencies made under Article 327 of the Constitution, and that an
examination of sections 8 and 9 of the Delimitation Commission Act showed that the matters therein
dealt with were not subject to the scrutiny of any court of law. There was a very good reason for such
a provision because if the orders made under sections 8 and 9 were not to be treated as final, the result
would be that any voter, if he so wished, could hold up an election indefinitely by questioning the
delimitation of the constituencies from court to court. Although an order under Section 8 or 9 of the
Delimitation Commission Act and published under Section 10 [1] of that Act is not part of an Act of
Parliament, its effect is the same. Section 10 [4] of that Act puts such an order in the same position as
a law made by the Parliament itself which could only be made by it under Article 327. If we read
Articles 243-C, 243-K and 243-0 in place of Article 327 and sections 2 [kk], 11-F and 12-BB of the
Act in place of Sections 8 and 9 of the Delimitation Act, 1950, it will be obvious that neither the
delimitation of the panchayat area nor of the con- constituencies in the said areas and the allotments of
seats to the constituencies could have been challenged or the Court could have entertained such challenge
except on the ground that before the delimitation, no objections were invited and no hearing was given.
Even this challenge could not have been entertained after the notification for holding the elections was
issued. The High Court not only entertained the challenge but has also gone into the merits of the alleged
grievances although the challenge was made after the notification for the election was issued on 31st
August, 1994”

With the aforesaid submissions, it is contended that no interference is warranted in the instant
writ petition and the same deserves to be dismissed.

5. Learned senior counsel appearing for the respondent No.3/State Election Commission
supported the stand of the State's counsel and adopted the counter-affidavit filed by the respondents
No.1 and 2/State.

6. Intervention has also been filed vide I.A.No.1479/15 by one of the contesting candidates,
namely; Smt. Anjali Yadav w/o Manoj Yadav and submitted that the instant writ petition has been filed
after elections were notified. Hence, the process of election was started and thereafter nominations
have been filed. Therefore, at this stage, no interference is warranted in the matter of election in the light
of Article 2430 of the Constitution of India. Counsel for the intervenor adopted the counter-affidavit
filed by the respondents No.1 and 2/State.

7. Heard counsel for the parties.

8. There is no dispute between the parties that the election has been notified on 15/12/2014.
Challenge to the notification for reservation dated 07/11/2014 (Annexure P/1) is made by filing instant
writ petition on 15/12/2014.

9. Before adverting to the contentions advanced by respective parties, it is considered apposite
to refer to decisions of the Hon'ble Apex Court in the context of Article 329(b) of the Constitution of
India as in the opinion of this Court, the ratio of decisions in the context thereof also have full application
as regards scope of judicial review under Article 226 of the Constitution of India in the context of
panchayat elections.

“243-0. Bar to interference by courts in election matters.- Notwithstanding anything in this
Constitution-

(b) no election to any Panchayat shall be called in question except by an election petition
presented to such authority and in such manner as is provided for by or under any Law made by the
Legislature of a State.
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329. Notwithstanding anything in this Constitution ..
@ oo e

(b) no election to either House of Parliament or to the House or either House of the Legislature
of a State shall be called in question except by an election petition presented to such authority and in
such manner as may be provided for by or under any law made by the appropriate Legislature.”

10. In catena of decisions, a comprehensive detailed and authoritative pronouncement of law has
been laid down by Hon'ble Apex Court explaining the object, ambit, scope, limit and extent of jurisdiction
of High Court under Article 226 of the Constitution of India in the matter of election in the light of Article
329(b) of the Constitution of India.

11.Three judges Bench in the case of Election Commission of India through Secretary Vs.
Ashok Kumar and others, (2000) 8 SCC 216, the Hon'ble Apex Court has addressed upon the
issue as regards jurisdiction of the High Court to entertain writ petition under Article 226 of the Constitution
of India and issue of interim direction after commencement of election process in the context of Article
329 of the Constitution of India. The term “election” as occurring in Article 329 of the Constitution of
India has been held to mean and include the entire process from the issue of the notification under
section 14 of the Representation of People Act, 1951 to the declaration of result under section 66 of
the said Act.

12. True, it is that power of judicial review is part of a basic structure of the Constitution of India;
concept no more in issue but the scope of interference under Article 226 of the Constitution of India in
the light of the embargo envisaged by Article 329 of the Constitution of India is well addressed by the
Hon'ble Apex Court in the case of N.P. Ponnuswami Vs. Returning Officer, Namakkal
Constituency, AIR 1952 SC 64 and reiterated in subsequent judgement in the case of Mohinder
Singh Gill Vs. Chief Election Commissioner, (1978) 1 SCC 405. The provision as contained in
Article 329 of the Constitution of India was described by the Constitution of India on two principles; (I)
the peremptory urgency of prompt engineering of the whole election process without intermediate
interruptions by way of legal proceedings challenging the steps and stages in between the commencement
and the conclusion; (2) the provision for special jurisdiction which can be invoked by an aggrieved
party at the end of the election excludes other form, the right and remedy being creatures of statutes and
controlled by the Constitution of India. In Mohinder Singh Gill's case, the authoritative meaning of
Article 329 of the Constitution of India has been further reiterated as follows:

(1) Having regard to the important functions which the legislatures have to perform in democratic
countries, it has always been recognised to be a matter of first importance that elections should be
concluded as early as possible according to time schedule and all controversial matters and all disputes
arising out of elections should be postponed till after the elections are over, so that the election proceedings
may not be unduly retarded or protracted.

(2) In conformity with this principle, the scheme of the election law in this country as well as in
England is that no significance should be attached to anything which does not affect the "election"; and
ifany irregularities are committed while it is in progress and they belong to the category or class which,
under the law by which elections are governed, would have the effect of vitiating the "election" and
enable the person effected to call it in question, they should be brought so before a special tribunal by
means of an election petition being and not be made the subject of a dispute before any court while the
election is in progress."

The same principle was reiterated by the Hon'ble Apex Court in the case of Boddula Krishnaiah
and another vs. State Election Commissioner, A.P., and others, 1996(3) SCC 416.

13. There is no cavil of doubt that aforesaid principles squarely applies to Panchayat elections as
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well. For that reason alone, as a matter of fact, no interference is warranted in this writ petition. The
remedy of filing an election petition is very much available to a party seeking to challenge the election of
the declared/returned candidate under section 122 of the Adhiniyam, 1993 read with the Madhya
Pradesh Panchayats (Election Petitions, Corrupt Practices and Disqualification for Membership) Rules,
1995.

14. Therefore, in the light of constitutional limitation coupled with the fact that the impugned
notification was issued on 07/11/2014 and the election programme announced and notified on 15/12/
2014 and thereafter, the present writ petition has been filed on 15/12/2014, in the opinion of this Court,
at this stage no interference is warranted under Article 226 of the Constitution of India.

15. However, as submissions have been advanced with reference rule 3(6) of the Nirvachan
Niyam, 1995, it is considered apposite to deal with the same.

16. Provision for reservation of seats for the Scheduled Castes and Scheduled Tribes are made
in the light of Article 243D of the Constitution of India and the Legislature of the State under Article
243D(6) of the Constitution of India is empowered for making provision of reservation of seats in any
Panchayat or offices of Chairpersons in the Panchayats at any level in favour of backward class of
citizens.

17. Relevant for the purpose of this writ petition is rule 3(6) of the Nirvachan Niyam, 1995 and
for ready reference, the same is reproduced below:

“3. Determination of reserved seats of Chair Person of Panchayat.-

(1) e
Q) e
(3) e
@) ..
(5) e e

(6) In subsequent general election, the Panchayats previously reserved shall be excluded from
drawing lots, for that particular category till all such Panchayats are not exhausted”

18. A careful reading of th aforesaid provision suggests; (i) that all the Panchayats have to be
reserved for particular category by rotation;

(i1) if Panchayat/Panchayats is/are reserved for OBC in a given election such Panchayat/Panchayats
shall be excluded from drawing lots for a particular category (OBC) and (iii) till all remaining Panchayats
are not reserved for OBC

(Emphasis supplied)

19. Therefore, the provision contemplates reservation of all Panchayats by rotation and unless all
Panchayats are reserved for OBC by rotation, Panchayat already reserved for OBC should not be
included in drawing of lots. After all Panchayats are reserved for OBC, as a matter of fact, the regulatory
measure under rule 3(6) of the 1995 Rules is exhausted in strict sense and no further drawing of lots
amongst the Panchayats is necessary though respondent/State shall ensure that all the Panchayats are

reserved for OBC in a fair manner bearing in mind the object as contained under rule 3(6) of the 1995
Rules.

20. In the instant case, there is no dispute that all the Panchayats by rotation have been reserved
for OBC category except Nateran which has been reserved for OBC in the instant election. Therefore,
the decision of the respondent/State with reference to the reservation made in the year 1994 for the first
time, regulating the reservation by drawing lots between those two Panchayats; Basoda, and Vidisha
and regard being had to concept of rotation; a regulatory measure, reserved Basoda constituency for
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OBC woman category, in the opinion of this Court, cannot be said to be arbitrary or in violation of rule
3(6) of the 1995 Rules for the reasons stated hereinabove.

21. That apart, there is no allegation of any mala fides or collateral purpose with oblique motive
is attributed in the matter of reservation of seats. After finalization of reservation of seat for OBC as
early as on 07/11/2014, the elections were notified on 15/12/2014 and thereafter election process has
started.

22. In the facts and circumstances of the case, writ petition sans merit and is hereby dismissed.

(Rohit Arya)
Judge
12-03-215
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IN THE HIGH COURT OF MADHYA PRADESH
PRINCIPAL SEAT AT JABALPUR
W. P. No.1474/2015

Ajay Datta Mishra
Versus
State of M.P. and others

ORDER
(11.02.2015)

Shri P. N. Dubey, learned counsel for the petitioner.
Shri S. S. Bisen, learned G. A. for the respondent/ State.

Shri Vijay Tiwari, Advocate appeared on behalf of Shri Sidharth Seth, learned counsel for respondent
No.2.

Shri Alok Bagrecha, learned counsel for the respondent No.5.

This petition has been filed against order dated 21.1.2015 (Ann. P.1). The Election Commission
has rejected the nomination paper of the petitioner on the ground that the petitioner was not eligible to
contest the election to the post of Sarpanch of the Gram Panchayat because he was convicted and

awarded a sentence of seven years Rl in a case for commission of offence under Section 148, 307/149
in Case No0.84/2004.

Learned counsel for the petitioner has submitted that the Election Commission has no power and
authority to reject the nomination paper of the petitioner. In support of the contention, he relied on a
decision of the Division Bench of this Court in the matter of State Election Commission Vs. Ras Bihar
Raghuwanshi and other, AIR 1995 MP 245. He further submitted that from the date of judgement of
conviction seven years have been passed, hence disqualification incurred by the petitioner has been
cured.

Learned counsel appeared on behalf of respondent No.5 on advance notice has submitted that
the order passed by the authority is in accordance with law.

Learned Government Advocate and counsel for respondent No.2 have also advanced the same
arguments.

Section 36 (1) of M.P. Panchayat Raj Avam Gram Swaraj Adhiniyam 1993 prescribes the
disqualification for being office bearer of Panchayat. The relevant provision of Section 36 (1) reads as
under:

“(i1) of any other offence and had been sentenced to imprisonment for not less than six months,
unless a period of five years or such less period as the State Government may allow in any particular
case has elapsed since his release.”

From Section 36 (1) (a) (ii) it is clear that if a person has been convicted to imprisonment for not
less than six months, he is disqualified for being office bearer of Panchayat. However, it can be allowed
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after a period of five years since his release.

In the present case the petitioner has been convicted and awarded a sentence of seven years.
Appeal is pending before this court. Sentence awarded to the appellant has been suspended by this
court and he is on bail.

The appellant has neither undergone entire sentence nor he has been exonerated by the trial
Court in appeal. In these circumstances, in my opinion the order passed by the authority is in accordance
with law. When the petitioner has no legal right to contest the election, in my opinion this Court cannot
entertain petition filed by the petitioner under Section 226 of Constitution of India. Hence, it is dismissed.

(S. K. Gangele)
Judge
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HIGH COURT OF MADHYA PRADESH
Class of Case...W.P. No. 05/2015
ORDER SHEET (CONTINUATION)

Surendrs Singh Gurjar and Ors
Versus
M.P. State Election

ORDER
Commission and Ors.
(03.02.2015)

Shri Arvind Dudawat Advocate for petitioner.
Shri Praveen Newaskar Dy. Govt., Advocate for respondent no. 1/State.
Smt. Ami Prabal, Advocate for respondent Election Commission.

This writ petition filed under Article 226/227 of the Constitution of India prays for the following reliefs:-

1. Issuing a Writ of Mandamus or any other suitableWrit or Order or Direction for
inclusion of the names of such persons whose names are included and mentioned in Photo Electoral
Roll-2014 (Supplementary) from S. No. 1088 to 1110 of List No. 1 and S. No. 1113 to 1188 of List
No. 2 as mentioned in inquiry report dated 27.12. 2014 (Annexure P-7) and also the names of such
registered voters of Electoral Roll (Annexure P-8) who have been shown as deleted, forthwith and also
to permit them to cast their votes in the forthcoming general election of Gram Panchayat.

2. Passing any other order or direction, which this Hon'ble Court may deem fit and proper in the
facts and circumstances of the case.

3. Costs of the petition may also be awarded to the petitioner.
2. Learned counsel for the rival parties are heard on the question of admission.

3. The principal grievance of the petitioner is that despite the names of the subsequently added
petitioners finding place in the voter list dated 31.1. 2014 and 26.3. 2014 prepared for the assembly
elections, their names have been wrongly deleted/ not included from the Electoral Rolls of Gram Panchyat
Barah prepared in December 2014. It is further contended by learned counsel for the petitioners that
despite Deputy Election Officer vide Annexure P-5 dated 17.12.2014 informing the SDO Jaura about
the said wrongful deletion with direction to do the needful, no consequential remedial action of including
the name of petitioners in the voter list of Gram Panchayat, Jaura has been done.

4. Learned counsel alleges violation of Sec. 5 of Panchayat Raj Adhiniyam 1993 (1993 Adhiniyam
for brevity) which confers right upon every person whose name find place in the Legislative Assembly
Electoral Rolls, to be included in the Electoral Roll prepared for panchayat elections of the same area.
Learned counsel for the petitioners further alleges that the mandatory statutory provision contained in

Sec. 5 has been breached. It is further contended by learned counsel for the petitioner that despite filing
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of application contained in Annexure P-9 seeking reasons for wrongful deletion of their names from the
Gram Panchayat voter list, the same has not invoked any response.

5. Per contra learned counsel for the respondent Commission contends that no objection has
been made under Rule 11 of M.P. Nirvachan Niyam 1995 (1995 Niyam for brevity) of wrongful
deletion or wrongful non-inclusion of the name of these subsequently added petitioners. Learned counsel
for the Commission further contends that the last date for filing of nomination was 7.1. 2015 as contained
in the notification issued u/S. 28 of the 1995 Niyam and therefore the bar in Proviso to Rule 15 and in
Rule 15-A (2) of 1995 Niyam has come into operation. It is also contended by the Commission that the
said Panchayat Elections are at advanced stage and therefore no interference is permissible in view of
the constitutional bar contained in Article 243 (O). It is further contended that the petitioners have
alternate remedy of preferring Election Petition after completion of election process. Reliance is placed
on the decision of this court in the case of Bhushan Ramlal Kashyap v. SDO Janjgir and Ors.
reported in 1998 (2) MPLJ 710 and Hukum Singh Rajput v. Collector, Panna reported in 2002
(1) MPLJ 233.

6. Having heard the learned counsel for the petitioner, this court is of the considered view that this
petition deserves to be rejected for the reasons mentioned infra.

7. Initially on being faced by the objection posed by this court and also the respondent Commission
that the petitioner has no personal grievance as he is not resident of the Gram Panchayat concerned,
amendment was sought and allowed and therefore carried out by impleading six residents of the Gram
Panchayat in question whose names have not been included in the Gram Panchayat Voter List.

8. The most glaring fact which comes to light in the present case is that none of the subsequently
added petitioners have preferred objection under Rule 11 of 1995 Niyam against alleged wrongful
non-inclusion of their names or wrongful deletion of their names from the Gram Panchayat Voter List.
Not having done so, the petitioners have not exercised their right bestowed upon them in the 1995
Niyam.

9. Reliance is placed by the petitioner on Annexures P-4 and P-5 which is of no avail to the
petitioners. Annexures P-4 and P-5 merely discloses that some internal correspondence took place
between the officials deputed for election duty whereby some directions to the SDO was issued to look
into the matter in regard to claim for wrongful deletion/non-inclusion of the name of the petitioner from
the Gram Panchayat Voter List. Thus representations or directions do not absolve the petitioners from
their statutory obligation to avail the remedy available under Rule 11 of 1995 Niyam by filing statutory
objections. It is undisputed fact that the petitioners have not made any statutory objections under Rule
11 of the 1995 Niyam. Thus the newly added petitioners cannot avail any advantage of any direction
passed by way of internal correspondence between the authorities deputed with elections duty.

10. The petitioners can seek remedy herein only when they establish that they discharged the
obligation cast upon them by the statute. The obligation of preferring objection against wrongful deletion/
non inclusion of their names in the Gram Panchayat Voter List has admittedly not being discharged by
the petitioners. Thus, the petitioners cannot seek any remedy by invoking the power of judicial review
of this court having failed to discharge their said obligation by availing the remedy under Rule 11 and 12
(5) of 1995 Niyam.

11. Learned counsel for the petitioner has placed reliance on the decision in the case of Chief
Commissioner, Ajmer v. Rahdey Shyam Dani reported in AIR 1957 SC 304 (para 12) to contend
that voter list is the essence of every elections. Further reliance is placed on the decision in the case of
Bir Bajrang Kumar v. State of Bihar reported in AIR 1987 SC 1345. Reliance is also placed on
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arecent decision of single bench of this court passed in W.P. No. 7371/14 (Dhanno Bai Parihar v.State
of M.P.) which has been affirmed by the Division Bench by dismissal of WA. 23/15 on 30.1.2015.

12. The above said verdict rendered by the Apex Court do not apply to the instant case which is
being dismissed on the ground of failure of the petitioners to discharge their statutory obligations of
preferring objections under Rule 11 of 1995 Niyam. Moreover the decision in the the case Dhanno
Bai Parihar (supra) is of no avail to the petitioner as in that case this court interfered despite the last
date of making nomination having expired due to the fact that despite the petitioner therein having
discharged his statutory obligations of duly availing the remedy u/r 11/12 (5) of 1995 Niyam was
prevented from enjoying the fruits due to the inaction of the statutory authority by failing to decide the
appeal.

13. In view of the above, there is no scope for interference in the matter.

14. Consequently this writ petition deserves to be and is therefore rejected sans cost.

(Sheel Nagu)
Judge
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IN THE HIGH COURT OF MADHYA PRADESH
BENCH AT JABALPUR

Class of Case...W.P. No. 22/2015

Arun Yadav
Versus
MP Rajya Nirvachan Ayog and Another

Writ Petition No : 673 of 2015

Anurag Modi
Versus
MP State Election Commission

Writ Petition No : 816 of 2015
Neeraj Singh Thakur

Versus
State of MP and others

Present : Hon’ble Shri Justice Rajendra Menon.

Hon’ble Shri Justice S.K. Gangele.

Shri Mrigendra Singh, Senior Advocate, with Shri
Ajay Gupta, Shri Hitendra Singh, Shri Raghvendra
Kumar, Shri Rajeev Mishra & Shri Shekhar Sharma,

Counsel for the petitioner.

Shri P.K. Kaurav with Shri Sidharth Seth, Counsel

For the State Election Commission.

Shri Swapnil Ganguly, Government Advocate,

for the respondent.

Whether approved for reporting: Yes / No.

ORDER
(19.01.2015)
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Per : Rajendra Menon, J:-

As common questions are involved in these three petitions are with regard to conducting elections
to the Panchayats, all these petitions are being heard analogously. For the sake of convenience, pleadings
and documents available in the record of Writ Petition No. 22/2015 are being referred to in this order.

2. Challenging the Notifications — Annexures P/1, P/3 and P/4 dated 15.12.2014,20.12.2014
and 24.12.2014, issued by the MP State Election Commission in the matter of conducting elections to
the Gram Panchayat, Janpad Panchayat and Zila Panchayat in the State of Madhya Pradesh in three
phases, on various dates as are indicated therein, all these writ petitions have been filed.

3. During the course of hearing of the matter, the only grievance pointed out by learned counsel
for the petitioners were with regard to counting of votes for the elections to the Zila Panchayat that has
been held on 13.1.2015. It is the case of the petitioners that initially the elections to the Panchayats in
the State of Madhya Pradesh was notified by the State Election Commission on 15.12.2014, and a
three phase election programme vide Annexure P/1 was notified. It is stated that the manner in which
the election programme has been notified indicates that polling for electing members of the Janpad
Panchayat and the Zila Panchayat of a single District are not being completed in a single phase. It is
being spread over in two or three different phases. It is stated that the petitioners, including the petitioner
in Writ Petition No. 22/2015, who happens to be the State President of a political party namely — MP
Congress Committee, objected to the manner in which the election was to be conducted in these
phases and submitted a representation on 19.12.2014 vide Annexure P/2. Accordingly, an amended
notification — Annexure P/3 was issued on 20.12.2014, curing various defects that were pointed out by
the petitioners. Subsequently, another notification — Annexure P/4 has been issued on 24.12.2014,
again making certain further amendments in the election process to be held.

4. However, inspite of the amended notification issued, the only grievance of the petitioners now
are that for the elections to the Janpad Panchayat and the Zila Panchayat that have been held on
13.1.2015, counting of votes is to take place on 16.1.2015, but the results will not be declared. The
results will be declared only on 25.2.2015. They do not have any objection with regard to postponing
declaration of results, but their only objection is even if the counting of votes is held on 16.1.2015, the
secrecy of the elections would be disturbed. The counting agents and others persons of the media, who
would be present at the time of counting, will know as to who is elected as member of the Janpad
Panchayat and thereby the elections to be held subsequently to the Zila Panchayat and the Janpad
Panchayat, particularly to the Zila Panchayat would be adversely effected. It is stated that by phasing
the elections in the manner done for the same District in different phases, an adverse affect would be
caused on the election. Accordingly, contending that even counting of the votes for elections already
held should be postponed and should be undertaken after all the polling is held after the third and final
phase, these petitions have been filed under Article 226 of the Constitution.

5.In all the petitions, the only adverse affect due to the impugned process as is indicated here in
above, is pointed out by contending that if the counting of votes for the elections already held with
regard to election of Janpad Members and Zila Panchayat Members are undertaken before completing
the second and third phase of polling for the same Janpad Panchayat and the Zila Panchayat, this would
adversely influence the voters in the next phase of polling for electing the remaining Members of the
same Janpad Panchayat or the Zila Panchayat.

6. Placing reliance on a judgement of the Supreme Court in the case of D.K. Thakur Vs. Union
of India, Writ Petition (C) No.207/2014, it is stated that when the Supreme Court has prohibited
publication of exit poll and opinion poll before all the polling in an election is completed, then even
counting of votes polled for the elections if permitted would have the same effect as declaration of
results or atleast knowing of the results by various persons and this be prohibited.
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7. Keeping in view the urgency of the matter, the case was taken up for hearing on 15.1.2015
and on preliminary hearing, this court found that the Election Commission should be granted an opportunity
to point out the administrative difficulties, if any, in the matter of postponing even counting of the votes
till conclusion of all the phases of the election. Accordingly, a detailed affidavit indicating various
administrative difficulties has been filed by the office of the Election Commission. Even though learned
counsel for the petitioners tried to say that they should be granted some time to give their counter-
affidavit, for the present we are of the considered view that looking to the urgency of the matter and the
legal question with regard to jurisdiction of this Court to interfere in the matter at this stage, the same is
notrequired. That apart, the Election Commission had agreed that counting of votes will not be undertaken
on 16.1.2015 till hearing is held today, and as counting of votes in withheld on such undertaking given,
it is necessary to consider the various aspects of the matter and take a decision as to whether the
petitions should be entertained or not? As during the course of hearing serious objections were raised
by Shri P.K. Kaurav to the maintainability of this petition itself, once the process of election has
commenced. Accordingly, we propose to deal with the matter.

8. A serious preliminary objection has been raised by the respondents to say that this writ petitions
under Article 226 of the Constitution of India, is no maintainable for the present. Placing reliance on the
following judgements : NP Ponnuswami Vs. Returning Officer, Namakkal Officer, AIR 1952 SC
64; Election Commission Vs. Shivaji and othere, (1988) 1 SCC 277; Anugrah Narain Singh
and another Vs. State of UP and others, (1996) 6 SCC 303; Election Commission Vs. Ashok
Kumar and others, (2000) 8 SCC 216; Manda Jaganath Vs. K.S. Rathnam (2004) 7 SCC 492;
Kishansing Tomar Vs. Muncipal Corporation of the City of Ahmedabad and others, (2006) 8
SCC 352; and, Karnataka State Election Commisssion Vs. H.C. Yateesh Kumar and others,
(2006) 9 SCC 181, and by taking us through in detail the principle of law laid down in the cases of NP
Ponnuswami (supra), Anugrah Narain Singh (supra) and Ashok Kumar (supra) so also certain
observations made in the case of Kishansing Tomar (supra) and the Bombay High Court in the case
of Moreshwar Ghaisas Vs. State of Maharashtra, (2009) 5 Bom CR 889, Shri P.K. Kaurav
argued that at this stage when the election process has already commenced, interference into the matter
cannot be made by this Court, and the petitions itself are not maintainable. Learned counsel took us
through various observations made by the Supreme Court in the judgements as relied upon by him
hereinabover, in support of his contentions.

9. On the contrary Shri Mrigendra Singh, Senior Advocate, and Shir Ajay Gupta alongwith him
and other counsel referred to the principle and the observations made by the Supreme Court in paragraph
32 of the judgement in the case of Ashok Kumar (supra), to rebut the contentions and say that in the
facts and circumstances of the case and the nature of dispute involved in the matter, the writ petitions
are maintainable.

10. That apart, in the detailed affidavit filed, the office of the State Election Commission has tried
to indicate various administrative reasons and practical problems which according to them are around
sufficient enough to demonstrate administrative difficulties, which should be taken note of for the purpose
of considering the questions of interference with the election at this stage.

11. Before adverting to consider various question that have been posed before us, the moot
question which warrants consideration by us for the present is as to whether the extra-ordinary jurisdication
available with the High Court under Article 226 of the Constitution should be exercised at this stage
when the election process has already commenced and the first phase of polling has already been held
on 13.1.2015 and the second and third phase of elections are now scheduled to be held on 31.1.2015
and 19.2.2015. The question is should the High Court interfere into the matter at this stage.

12. To answer the aforesaid question, it is necessary for us to go through the principle of law laid
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down by the Supreme Court in various cases. For the first time, the question of interfering into an
election matter once the process of election has been set into motion was considered by a Constitution
Bench at Hon’ble Supreme way back in the year 1952, in the case of N.P. Ponnuswami (supra) and
the Constitution Bench of the Supremen Court in the aforesaid case has laid down the principle that
once the process of election has been set into motion, the High Court under Article 226 of Constitution
should not interfere.

13. It has been held by the Supreme Court in the aforesaid case that the scheme contemplated
under Part XV of the Constitution and the Statutory Act is to the effect that if the complaint made has
the effect of vitiating and election the same should be taken up at an appropriate stage in an appropriate
manner before a Special Tribunal and should not be brought up at an intermediate stage before any
Court. It has been held by the Supreme Court that this is the meaning of the Scheme under the Constitution
and any other meaning ascribed to the words appearing under Article 329 of the Constitution, particularly
the word “election’ would lead to anomalies which the Constitution would not have contemplated. This
includes disputes relating to pre-polling stages also. It has been held by the Supreme Court that having
regard to the important functions which the Legislature has to perform in democratic countries, it has
always been recognized as a matter of first importance that elections should be conducted as early as
possible according to the time schedule and all controversial matters and disputes arising out of elections
should be postponed till after the elections are over, so that the election proceedings may not be unduly
retarded or protracted. It has been observed by the Supreme Court in the aforesaid case that even if
there are any ground relating to non-compliance with the provisions or the constitution on which validity
of'the election process could be questioned, the persons interested in questioning the election has to
wait till the election is over and institute an election petition.

14. This judgement of the Supreme Court was subsequently followed and the same principle
reiterated in the case of Shivaji (supra). In the case of Anugrah Narain Singh (supra), again the same
principle has been reiterated and in paragraph 11, after considering the provisions of Article 243-ZG of
the Constitution pertaining to staying an election to the Municipal Corporation which is para materia to
the provision as contained in the Constitution pertaining to Panchayat Election i.e... Article 243-0. In
paragraph 12, it has been held that once the process of election has been set into motion, the Court
should not intervene to stop election in the mid way. The question was again considered in various other
cases and finally, in the case of Ashok Kumar (supra) a detailed consideration has been made with
regard to the power to be exercised by the Court and the principle laid down in the case of Ashok
Kumar (supra) is also to the effect that in the field of election jurisprudence, ignoring the law laid down
in various cases interference by the Courts is prohibited. In paragraph 32 of the said judgement, the
general principles have been summarized in the following manner:

“32. For convenience sake we would now generally sum up our conclusions by partly restating
what the two Constitution Benches have already said and then adding by clarifying what follows there
from in view of the analysis made by us hereinabove:

(1) Ifanelection, (the terms election being widely interpreted so as to include all steps and
entire proceedings commencing from the date of notification of election till the date of
declaration of result) is to be called in question and which questioning may have the effect
of interrupting, obstructing or protracting the election proceedings in any manner, the invoking
of judicial remedy has to be postponed till after the completing of proceedings in elections.

(2)  Any decision sought and rendered will not amount to “calling in question an election” if it
subserves the progress of the election and facilitates the completion of the election. Anything
done towards completing or in furtherance of the election proceedings cannot be described
as questioning the election.
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(3) Subject to the above, the action taken or orders issued by Election Commission are open
to judicial review on the well-settled parameters which enable judicial review of decisions
of statutory bodies such as on a case of mala fide or arbitrary exercise of power being
made out or the statutory body being shown to have acted in breach of law.

(4)  Withoutinterrupting, obstructing or delaying the progress of the election proceedings, judicial
intervention is available if assistance of the court has been sought for merely to correct or
smoothen the progress of the election proceedings, to remove the obstacles therein, or to
preserve a vital piece of evidence if the same would be lost or destroyed or rendered
irretrievable by the time the results are declared and stage is set for invoking the jurisdiction
of the court.

(5) “The court must be very circumspect and act with caution while entertaining any election
dispute though not hit by the bar of Article 329(b) but brought to it during the pendency of
election proceedings. The court must guard against any attempt at retarding, interrupting,
protracting or stalling of the election proceedings. Care has to be taken to see that there is
no attempt to utilise the court's indulgence by filing a petition outwardly innocuous but
essentially a subterfuge or pretext for achieving an ulterior or hidden end. Needless to say
that in the very nature of the things the court would act with reluctance and shall not act,
except on a clear and strong case for its intervention having been made out by raising the
pleas with particulars and precision and supporting the same by necessary material.”

15. Subsequently, the same principle has been followed and reiterated by the Supreme Court
recently in cases of Ashok Shankarrao Chavan Vs. Madhavrao Kinhalkar and others, (2014) 7
SCC99; Ajay Maken Vs. Adesh Kumar Gupta and another, (2013) 3 SCC 489; and, Harnek
Singh Vs. Charanjit Singh and others, (2005) 8 SCC 383. A combined reading of all these judgments
go to show that settled principle of law is to the effect that a High Court exercising jurisdiction under
Article 226 should be slow in interfering in election matters.

16. If the principle of law laid down in the aforesaid cases is applied in the facts and circumstances
of the present case, we have no iota of doubt that once the election process has been put into motion
and part of the election process has been completed, interference by us is not called for.

17. Shri Mrigendra Singh, learned Senior Advocate, and Shri Ajay Gupta invited our attention to
Rule 77(c)(3) of the MP Panchayat Nirvachan Niyam, 1995 and tried to make out a case to say that by
detaching the ‘detachable memory module’ from the control unit even before declaration of the result,
the provisions of sub-rule (3) of Rule 77(c) is being violated and as a statutory violation is writ large, the
counting of votes be stayed.

18. We are of the considered view that on such ground we cannot stay the election process or
the counting process for the simple reason that under the MP Panchayats (Election Petitions, Corrupt
Practices and Disqualification of Membership) Rules, 1995, conduct of an election by non-compliance
ofthe Act or the Rules framed thereunder is a ground to declare the election as void by the Election
Tribunal in an Election Petition under Section 122 of the MP Panchayat Raj Avam Gram Swaraj
Adhiniyam, 1993. That being so, this ground is available to be taken in an election petition and, therefore,
on such consideration we are not inclined to interfere into the matter.

19. During the course of hearing Shri Ajay Gupta, learned counsel for the petitioner, inviting our
attention to the principle laid down by the Supreme Court in paragraph 32(3) of the judgement rendered
in the case of Ashok Kumar (supra) tried to emphasize that by procuring some additional electronic
machines, the problem could be resolved and by adopting an arbitrary method, the State Election
Commission is refusing to do so. He argued that in view of principles as indicated in paragraph 32(3),

this Court can issue directions to take steps for procuring additional electronic voting machine and then
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proceed with the election as prayed for by the petitioners.

20. We have considered this aspect of the matter in the backdrop of various administrative
exigencies pointed out by the counsel for the Commission, various technical aspects are involved in the
matter and we do not have the expertise to go into all these aspects of the matter and come to an
evitable conclusion that this is possible. That apart, we have to take note of one exonerating circumstances
which was brought on record and it is that the Higher Secondary and High School Certificate Examination
are to commence in the State of Madhya Pradesh from 2nd March, 2015. It is said that if the elections
are postponed and if the dates are required to be changed for making further arrangement, the entire
schedule for examination would be adversely effected as the election process and various aspects
connected with the election are being undertaken in various premises of the school throughout the State
of Madhya Pradesh. In view of all this, at this stage we do not deem it appropriate to exercise our
discretion in the matter as prayed for by Shri Ajay Gupta.

21. Once we have come to the conclusion that at this stage interference into the matter in a writ
petition is not permissible, it is not necessary for us to go into various factual aspects of the matter which
were highlighted before us at the time of hearing to say that there are various administrative difficulties
in conducting the election and the petitioners tried to refute the aforesaid.

22. However, we may take note of one fact which has some bearing on the matter and that is in
the elections to the Panchayats held in the State of Madhya Pradesh in the years 1994, 1995, 2004 and
2009, similar process of election was conducted and nothing is brought to our notice on the basis of
which it can be held that due to conduct of the election by the process as impugned in this writ petition,
any prejudice or illegality was committed in the last 20 years when the elections were held following the
same process.

23. Even though Shri Mrigendra Singh, learned Senior Advocate, tried to emphasize that during
the last 20 years whenever elections were held even though in three phases, but for one Zila Panchayat,
elections were held in one phase and there was no distribution of election into different phases in the
particular Zila Panchayat. However, Shri P.K. Kaurav appearing for the Election Commission has
produced a chart before us with regard to the elections held in the year 2009-10, wherein it is seen that
in various districts in the State of MP, elections even for the same Zila Panchayat have been held in three
or four phases. For example, in the Elections to the Zila Panchayat Morena, held in the year 2009-10,
elections were held in three phases. Similar statement with regard to various other Districts have been
produced to say that in various Zila Panchayats in the year 2009-10 also and even much prior to that
held from the year 1994, elections have been held in three to four phase and the petitioners have been
unable to demonstrate before us as to what prejudice or illegalities were committed or caused in holding
the election in different phases during the last 20 years.

24. That being so, after taking note of the totality of the circumstances, particularly the legal
principle of law as is detailed here in above, we see no reason to interfere into the matter at this stage,
when the election process has already commenced and the first phase of voting has already been
concluded.

25. Accordingly, finding no ground to interfere into the matter at this interlocutory stage, when the
election process has already commenced, all these petitions are dismissed

(RAJENDRA MENON) (S.K. GANGELE)
JUDGE JUDGE
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IN THE HIGH COURT OF MADHYA PRADESH
PRINCIPAL SEAT AT JABALPUR

Class of Case...W.P. No. 18381/2014 (PIL)

Chintamani Singh
Versus
State of M.P. and others

ORDER
(12.12.2014)

Shri Siddharth Singh, Advocate for the petitioner.

Shri P.K. Kaurav, Additional Advocate General for the respondents/State.
Shri Siddharth Seth, Advocate for the M.P. State Election Commission.
Heard counsel for the parties.

In this petition the challenge is to the reservation specified in respect of Gram Panchayat Sendaha
in Janpad Panchayat, Gangeo. As held in companion cases [in W.P. N0.17253/2014 (Sadashiv
Gadhekar v. State of M.P. and others)], in absence of challenge to the Notification providing for
reservation for the entire Janpad Panchayat the relief sought cannot be entertained. For, setting aside of
reservation of one Gram Panchayat may affect the ratio of reservation of the entire Janpad Panchayat
under the same Notification.

To oppose the preliminary objection regarding maintainability of the petition taken by the counsel
for the State, reliance is placed on the decision of the Full Bench of this Court in Chandrabhan Singh
vs. State of M.P. and others —2001(2) MPHT 242 (FB). That decision takes the view that election
petition can be filed after issuance of notification. For, cause of action to file election petition arises only
after issuance of notification and more so because the relief will be directed against the returned candidate.
There can be no quarrel with the proposition that writ petition to question the action preceding the
notification to commence election process, the bar does not operate. But, as aforesaid the challenge to
reservation in respect of one Gram Panchayat as against the process for the entire Janpad Panchayat
cannot be countenanced. Further, the ground to challenge the election because of non-compliance of
provisions of the Act and the Rules is available against the returned candidate. It is for that reason, in
companion cases this Court has observed that, it will be open to the writ petitioner to pursue remedy of
election petition/dispute after the conclusion of the impending election process.

In any case, this argument does not deal with the preliminary objection taken by the State and
which has been accepted by us today in companion cases about availability of remedy by way of
appeal under Section 91 of the Adhiniyam read with Rule 3 of the M.P. Panchayat (Appeal and Revision)
Rules, 1995 against the decision of the Collector providing for reservation, being an order passed by
the Collector in exercise of powers referable to the provisions of the M.P. Panchayat Raj Evam Gram
Swaraj Adhiniyam, 1993 read with M.P. Panchayat Nirvachan Rules, 1995.

With reference to that preliminary objection, the argument of the petitioner, is that, Section 91 of
the Adhiniyam is attracted only in respect of proceedings and orders of the Panchayat; and that the
expression “‘other Authorities” occurring in Section 91 must be read in that context. Even this submission
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does not commend to us. It is founded on complete misreading of Section 91. Section 91, in our
opinion, envisages that remedy of appeal or revision is provided against the order or proceedings of a
Panchayat as much as against the orders passed by “other Authorities under the Act” in exercise of
powers under the Adhiniyam. The two are independent and mutually exclusive. This position is reinforced,
on a bare reading of Rule 3 of the Appeal and Revision Rules of 1995. For, the said Rules segregate the
orders passed by “other Authorities” such as Sub Divisional Officer, Collector and Commissioner and
remedy of appeal against their decisions is provided before the superior Authority as per Rule 3 (a) to
(c). Whereas, the remedy of appeal against the order of the Panchayat is before the specified Authority
as given in the Table as per Rule 3 (d), which is ascribable to the first part of Section 91 (1) of the
Adhiniyam.

Counsel for the petitioner then contended that the impugned order passed by the Collector, is not
an order under the Adhiniyam as such. This argument clearly overlooks the statutory provision regarding
the mechanism to be followed for providing reservation and the duty cast on the Collector to determine
the reservation before the notification is issued by the State Election Commission to ignite the election
process. Inasmuch as, Section 17 of the Adhiniyam, 1993 deals with the election of Sarpanch and
Upsarpanch and for reservation of seats for Scheduled Caste and Scheduled Tribe in the Gram Panchayat
within the block. In the same manner, Section 25 provides for the mechanism to be followed for
election of President and Vice President of Janpad Panchayat and reservation for the Scheduled Caste
and Scheduled Tribe in the District. This provisions if read with Rules 6 and 7 of the M.P.Panchayat
Nirvachan Rules, 1995 which have been framed in exercise of powers conferred under Section 95 (1)
read with Section 43 of the Adhiniyam, 1993, are a self-contained code regarding the reservation of
seats to be done by the prescribed Authority. A priori, the impugned order of the Collector in the matter
of reservation of seats during the impending elections, nevertheless, is an order passed under the
Adhiniyam - for the purposes of Section 91 of the said Adhiniyam. Therefore, the said order is amenable
to remedy of appeal and revision.

Taking any view of the matter, therefore, we find no reason to depart from the view taken in the
companion cases for disposing of the writ petition with liberty to the concerned petitioner to take
recourse to other appropriate remedy as may be permissible in law. All questions will have to be
decided by the Competent Authority without being influenced by the observations made in the present
order with regard to the merits of the controversy.

Disposed of accordingly.

(A.M. Khanwilkar) (K.K. Trivedi)
Chief Justice Judge
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IN THE HIGH COURT OF MADHYA PRADESH
BENCH AT GWALIOR

Class of Case...W.P. No. 1294/2015

Smt. Kamla Devi and another
Versus
The State Election Commission & others

ORDER
(27.02.2015)

Shri Jitendra Sharma, Advocate for the petitioner.
Ms. Ami Prabal, Advocate for the respondent No. 1 on advance copy.
Heard on admission.

This petition filed under Article 226 of the Constitution is directed against the notice, Annexure P-
1, whereby the date of re-poll in Polling Station No. 25, Anghora, Tehsil Sabalgarh, District Morena is
intimated as 28" February, 2015 and recounting on 1st March, 2015.

Assailing this order, it is contended by the petitioners that the petitioners have secured more
votes than complainant Smt. Neeta Rawat. It is contended that the margin of victory of petitioners was
so high that question of recounting does not arise. It is contended that the complainant is cousin daugh-
ter-in-law of sitting ML A of ruling party and, therefore, re-pelling and recount is directed by the Re-
turning Officer. It is further submitted that the Returning Officer has no authority, competence and
jurisdiction to direct re-poll in view of rule 72 of Madhya Pradesh Panchayat Nirvachan Niyam, 1995
(for brevity, "Niyam"). It is submitted that it is only the Election Commission, which can direct re-poll.
Lastly, it is submitted that after polling and counting of the votes re-polling is impermissible.

Ms. Ami Prabal, after obtaining instructions, submits that the re-poll and recounting is not or-
dered by the Returning Officer. It is ordered by Election Commission after following due process and
Niyam of 1995. Tt is submitted that the said order of Election Commission was issued on 26" February,
2015. It is further submitted that in view of rule 72 of Niyam, the Election Commission is empowered
to direct re-poll. Lastly, she submits that the petitioners have an alternative remedy to assail the re-poll
and recount in an election petition in the event they lose in the election.

I have heard learned counsel for the parties and perused the record.

As per the instructions of learned counsel for the respondents, re-poll is ordered by the Compe-
tent Authority, i.e., Election Commission. Thus, merely because consequential notice is issued by Re-
turning Officer, re-poll cannot be set aside. Rule 72 (1)(b) of Niyam makes it clear that in the event of
any error or irregularity in procedure which vitiates the poll at a particular polling station, the re-poll can
be ordered.

During the course of argument, Ms. Ami Prabal apprised the Court that total number of voters in
Polling Station No. 25 are 529, out of which 483 came to cast their votes. However, total votes found
inthe EVM were 541. She submitted that aforesaid facts make it clear that number of votes cast are
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much more than the total numbers of voters available. Thus, in order to secure the purity, transparency
and fairness in the poll, the re-poll was directed. In my view, Rule 72 (1)(b) permits the Election
Commission to direct re-poll. The basic purpose to direct re-poll is to ensure purity in election and this
power can be exercised even if counting had taken place in the earlier poll. In the peculiar facts of this
case, the number of votes cast in the concerned polling station are much more than the number of actual
voters. This discrepancy can be seen only when counting had taken place. I am unable to hold that after
counting re-poll cannot be directed.

Apart from this, at his stage when re-poll is scheduled tomorrow, I am not inclined to interfere in
this petition. Rule 21 of Madhya Pradesh Panchayats (Election Petitions, Corrupt Practices and Dis-
qualification for Membership) Rules, 1995, makes it clear that non-compliance of provisions of the act
or Rules can be a ground to challenge and seek declaration of Election to be void. The petitioners if
aggrieved by re-poll and recounting have statutory remedy under Panchayat Raj Avam Gram Sqwaraj
Adhiniyam and the aforesaid Rules.

In view of the availability of the remedy and in view of statement of Ms. Ami Prabal that re-poll
and recount is ordered by Election Commission, I am not inclined to interfere in this petition. The writ
petition is disposed of by reserving liberty to the petitioners to avail the remedy under the Act and
Rules, if required.

It is made clear that no finding in this order will come in the way of petitioners in the event they file
election petition. The Election Tribunal will decide the matter on its own merits.

Petition stands disposed of.

(Sujoy Paul)
Judge
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IN THE HIGH COURT OF MADHYA PRADESH
PRINCIPAL SEAT AT JABALPUR

Class of Case...W.P. No. 3504/2014

ORDER
(28.02.2014)

Shri Rameshwar Singh, learned counsel for the petitioner.
Shri Siddharth Seth, learned counsel for the Election
Commission on advance notice.
Heard on admission.
Orders-dated 18.2.2014 and 22.2.2014 are being called in
question vide this petition under Article 226 of the Constitution of India.

By order-dated 18.2.2014, Madhya Pradesh State Election Commission, Bhopal called upon
the Collector and District Election Officer (Local Election) Districts Dindori and Sagar to conduct
election of 'Members' of Zila Panchayat which have fallen vacant as per M.P. Panchayat (Upsarpanch,
President and Vice President) Nirvachan Niyam, 1995. Whereas, by order-dated 22.2.2014, District
Election Officer convened a meeting for election of President of Zila Panchayat Sagar.

Contentions of the petitioner that unless members are elected, quorum will not be complete and
that President has to be elected by the members of the Zila Panchayat. It is, accordingly, urged that
notifications dated 18.2.2014 and 22.2.2014 are self-contradictory.

Contention that, President cannot be elected unless vacancies of Members are filled in, when
tested on the anvil of first proviso appended to sub-section (4) of Section 29 of the M.P. Panchayat Raj
Avam Gram Swaraj Adhiniyam, 1993 (for short 'Adhiniyam, 1993"), falls apart.

Sub-section (4) of Section 29 of Adhiniyam, 1993 stipulates that “If any constituency fails to
elect amember, fresh election proceedings shall be commenced in such constituency within six months
to fill the seat”. Whereas, first proviso appended to sub-section (4) of S.29 stipulates that “Provided
that further proceedings of election of President and Vice-President of Zila Panchayat shall not be
stayed pending the election of a member in accordance with this sub-section”.

In the case at hand, as borne out from the pleadings that Member of Ward No.24 was also a
Chair Person of Zila Panchayat Sagar, consequently, contested the election of Member of Legislative
Assembly of Banda Constitutency and got elected, resulted in vacancy of Chair Person as well as
Member of Zila Panchayat Sagar. That, in order to fill in the said post of Member, Madhya Pradesh
State Election Commission, Bhopal, vide order-dated 31.1.2014, directed Collector and District Election
Officer to conduct election. Simultaneously, since post of President/Chair Person had also fallen va-
cant, District Election Officer proceeded to elect President/Chair Person which, in the considered
opinion of this Court, is being in consonance with the first proviso appended to sub-section (4) of
Section 29 of Adhiniyam, 1993.

Atthis stage, it is also informed by learned counsel appearing on behalf of Election Commission
that already President/Chair Person has been elected on the post and is being notified.

In view whereof, since there is no substance in the petition, the petition fails and is dismissed.
However, there shall be no order as to costs.

(SANJAY YADAYV)
JUDGE
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W.P.No0.348/2015

Dr. Dilip Kumar & Others
Vs.
State of MP & Others

ORDER
(22.01.2015)

Shri D.P. Singh, Advocate for petitioners.
Smt. Sangeeta Pachauri, Government Advocate for respondents/State.

1.1.A. No. 318/15 seeking exemption from filing additional court fees is considered and allowed
for reasons mentioned therein. Petitioners are permitted to prosecute this petition jointly.

2. This petition under Article 226 of the Constitution of India has been jointly filed by 49 petition-
ers, who hold the post of Professor/Assistant Professor and are working under the Higher Education
Department in the State of Madhya Pradesh.

3. Short but significant question that arises in this petition is as follows :-

“Whether the petitioners being Professor/Assistant Professor, who are enjoying the Pay Bands
IV & 111, can be deputed to discharge election duty under the Tahsildar, who enjoys comparatively
much less pay scale, status and rank”

Consequential question that further arises out of the abovesaid seminal question is as follows :-

“If the above question is answered in negative, then why, and if the question is answered in
affirmative, then to what relief; the petitioners are entitled to in the present situation where the process
of election has reached an advanced stage where the last date of withdrawal of nomination is over and
the polling is to be held on 05.02.2015.”

4. Learned counsel for petitioners in support of his contention has relied upon the instruction SL.
No.28 of the respondent/Election Commission (Annexure C-P/5), which lays down certain principles
to be followed while assigning the election duty, which in sum and substance emphasis that while assign-
ing election duty, care should be taken of not deputing employee/officer of higher pay scale, rank and
status under an employee/officer enjoying comparatively lower pay scale, rank and status. For conve-
nience, relevant extract of the instructions are reproduced below:-

1. Adequate care should be taken by the District Election Officers in calling for names of officials
from different government departments (both Central and State), PSUs, Banks, other institutions etc.
The scale of pay, rank and status of officials to be requisitioned need to be set out in the requisition
order itself for which the Chief Electoral Officer should set a uniform criteria for the State as a whole.
Considering the varying scales of pay and rank prevailing in different organizations, an upper bench-
mark set by the Chief Electoral Officer would be most appropriate to avoid confusion and litigation. By
way of illustration, in Group A category of employees, a level upto and including a certain rank needs to
be prescribed instead of calling for Group-A employees;

2. In drawing up the seniority list of officials required for election duty, the District Election
Officer should take into account at the outset the pay, rank and status of the officials nominated and
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classify them accordingly for purposes of randomization for which detailed institutions are available. A
Presiding Officer should be of higher scale/grade/rank in comparison to all Polling Officers appointed in
his group.

3. In determining the rank and status of officials drawn from different pools with different pay
scales the relative position of the official in his cadre/organisation may be taken into account and not
merely the pay scale. By way of illustration, if a Group-D employee from any pool, even if drawing a
higher scale should not be assigned duties of a Presiding Officer or Polling Officer.

5. The reliance is further placed on various orders passed by this Court contained in Annexure P/
4,whereby while taking note of the Instructions issued by the Election Commission and the judicial
orders passed earlier, this Court has issued direction for strict compliance of the said direction of the
Commission.

6. The abovesaid instructions issued by the Election Commission are in exercise of its statutory
powers under the Representative of People Act. Similar powers are vested in the State Election Com-
mission when it holds Panchayat Elections. The sum and substance of these instructions is that officers
of superior rank, status and pay scale are not deputed in election duty under officers of comparatively
lower rank, status and pay scale to avoid heart burning and to achieve unhindered and smooth conduc-
tion and conclusion of the election process, which lies at the bedrock of the democratic system of
governance existing in our country.

7. If an employee/officer is deputed for election duty under another employee/officer, who is
inferior in rank, status and pay scale to the officer deputed, then the only grievance that may arise is that
of heart burning, discontentment, discomfiture and humiliation. This kind of a posting can never lead to
any adverse effect upon the service conditions of superior employee/officer.

8. Admittedly, the Service Jurisprudence recognizes the right of civil post holder not to be posted
under another civil post holder enjoying lesser rank, status and pay scale. The object behind this pro-
tection available to civil post holder is to maintain the hierarchy of rank, status and pay scale in a
particular service and to avoid a civil post holder enjoying junior rank, status and pay scale writing CR
of a civil post holder enjoying superior rank, status and pay scale.

9. This very protection, which is available to a civil post holder in his normal service tenure can
very well be borrowed and applied while testing an order of deputation of employees/officers for
election duty, which is normally never more than a few weeks.

10. The said protection even in election duty is necessary to be followed so as to avoid heart
burning and eventuality of an officer of inferior rank, status and pay scale recommending disciplinary
action against an officer/employee of superior rank, status and pay scale in regard to some misconduct
committed during discharge of election duty.

11. Having held so, this Court is now required to address the question as to whether in the given
facts and circumstances of the advanced stage of process of election, is it advisable to grant any relief
to the petitioners at this stage.

12. The process of three tier Panchayat elections in State of Madhya Pradesh was triggered by
the issuance of the notification under Rule 28 of the M.P. Panchayat Nirwachan Niyam, 1995 on
publication of the election programme on 15.12.2014. The polling for area in question is now said to be
scheduled for 05.02.2015.

13. As such, at this advanced stage if interference is made and any reliefis granted to the petition-

ers, then that will lead to disrupting and delaying the process of Panchayat election.
14. The petitioners after being deputed to election duty vide Annexure P/1 dated 26.12.2014
have undergone the requisite training on 04.10.2015 for discharging their duties as Presiding Officers/
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Polling Officers-I and Polling Officers-II. The Chart annexed with Annexure P/1 further discloses that
care has been taken by the Commission to depute only male Professor/Assistant Professor for the
election duty.

15. In case this Court exercises power of judicial review to interference in the matter at this
stage,the process of election shall come to a standstill and shall be postponed by a few weeks requiring
new set of employees/officers to be deputed, who shall then be required to undergo training afresh to
enable the stalled process of election to restart. Thus, this Court refrains from interference as it will lead
to disruption and stalling the election process at this late stage.

16. Learned counsel for petitioners has relied upon the interim order passed by the learned
Single Judge on 09.10.2015 in W.P.No. 57/2015, whereby the orders directing election duties to
teachers and Assistant Professors have been stayed till the next date of hearing. A perusal of the said
interim order passed by the Indore Bench on 09.10.2015 reflects that it is based upon the decision of
a Division Bench in the case of Dr. Ranjeet Singh v. Bharat Nirvachan Aayog & Others (WP
No0.1536/2004). The said decision of the Division Bench in the case of Dr. Ranjeet Singh has declined
interference despite finding that Professor and Class-I Officer were deputed as Presiding Officers
under Tahsildar/Naib-Tahsildar, who were working as Returning Officers, on the ground that the
process of election has commenced. The relevant extract of this decision in the case of Dr. Ranjeet
Singh v. Bharat Nirvachan Aayog & Others (WP No.1536/2004), which is reproduced in the interim
order dated 09.01.2015 in WP No.57/2015 by the learned Single Judge at Indore Bench of this Court,
is again reproduced hereinbelow for ready reference and convenience :-

“The solution is not to assign Principals and Professors and other Class-1 Officers to work as
Presiding Officers in constituencies where Tahsildars/Naib Tahsildars are appointed as Returning Of-
ficers, but issue of appropriate directions by the State Election Commission. However, as the election
process for Panchayat elections has already commenced, we do not want to issue any instructions now,
which may affect the conduct of such elections.

11. We, therefore, dispose of the petition with liberty to the petitioner to give an appropriate
representation to the State Election Commission to ensure that in regard to Municipal and Panchayat
elections, Class-1 Officers are not assigned to work as Presiding Officers in constituencies where the
Class II or Class III officers have been appointed as Returning Officers. We are sure that State Election
Commission will consider the matter and issue appropriate instructions. With this observation, the
petition is disposed of. The deposit of Rs.2,000/- paid by the petitioner is directed to be returned to the
petitioner.”

17. Before parting this Court would like to remind the petitioners, who are Professors and
Assistant Professors that rendering service in the process of election cannot merely be categorized as
rendering service against a civil post, but is for achieving a much more sacrosanct object. Elections are
the foundation of democracy in our country, which are required to be conducted periodically so that the
people at large can have their representation and say in the process of governance at different levels.
This process is not only important but cardinal for the very existence and sustenance of democracy.
Democracy has been globally recognized as the best form of governance. Thus for a civil post holder to
render services to ensure effective and smooth conduction and conclusion of the process of election is
more important and sacrosanct than merely discharging his duties on the civil post in normal course.

18. Article 51A (d) of the Constitution of India provides that it shall be the duty of every citizen of
India to render national service when called upon to do so. Participating and contributing in the effectual
and unhindered conduction and completion of election process is akin to rendering national service.
For convenience and ready reference, the provision of Article S1A
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(d) of the Constitution of India is reproduced below :-
“51A. Fundamental duties — It shall be the duty of every citizen of India -
(d) to defend the country and render national service when called upon to do so.”

19. In this view of the matter, the petitioners ought to rise above parochial thinking of heart
burning arising out of their posting in election process under an officer of junior rank, status and pay
scale and discharge their election duty by treating it to be national service.

20. This Court has no manner of doubt that the importance of the process of election being
national service can be understood best by the petitioners, who are experts in the field of education in
their capacity as Assistant Professors and Professors in their respective subjects.

21. Inview of the above, this Court declines interference in this petition which is dismisses in
limine.

(Sheel Nagu)
Judge
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IN THE HIGH COURT OF MADHYA PRADESH
BENCH AT GWALIOR
Hon’ble Shri Justice R.S. Jha

Class of Case...W.P. No. 8971/2010
2013 (1) MPWN 6

Kamlesh Nut
Versus
Commissioner, Revenue Division, Shahdol

ORDER
(06.09.2012)

1. The petitioner has filed this petition being aggrieved by order dated 28.06.2010 passed by the
Commissioner, Revenue Division, Shahdol and Election Tribunal in Election Petition Case No.36/Election
Petition/ 2009-10.

2. The brief facts, leading to the filing of the present petition, are that the petitioner is the elected
President of the Zila Panchayat, Shahdol. The respondent no.3, being aggrieved by the election of the
petitioner, filed a election petition under the provisions of Section 122 of the M.P. Panchayat Raj Evam
Gram Swaraj Adhiniyam, 1993 (hereinafter referred to as 'the Adhiniyam') and Rule 8 of M.P. Panchayat
(Election Petitions Corrupt Practices and Disqualification for Membership) Rules, 1995 (hereinafter
referred to as 'the Rules') before the Election Tribunal/Commissioner, Revenue Division, Shahdol.

3. The petitioner filed a preliminary objections as to the maintainability of the election petition on the
ground that the election petition had not been filed by the respondent no.3 herself but had been filed by
her advocate who was not specifically authorized to do so and that the copies of the election petition
filed by the respondent no.3 did not contain a specific attestation to the effect that they were true copies
of the election petition. It was urged that in view of the aforesaid, the election petition, filed by respondent
no.3, did not comply with the mandatory requirement of Rule 3 of the Rules and was, therefore,
required to be dismissed under Rule 8 and 21 of the Rules. The aforesaid objections of the petitioner
has been rejected by the Election Tribunal by the impugned order dated 28.6.2010 being aggrieved by
which the petitioner has filed the present petition.

4. It is submitted by the learned counsel for the petitioner that Rule 3 of the Rules provides that the
election petition has to be filed and presented by the election petitioner herself or through a person
specially authorized by her to do so but in the instant case the election petition was filed by the respondent
no.3 through her advocate without any specific or special authorization as required by the Rules but
was filed along with a general and usual Vakalatnama which did not authorize him to file the election
petition and, therefore, there is no compliance of the mandatory provisions of Rule 3 of the Rules, as
has been held by this Court in the case of Suman Santosh Kumar Patel vs. Bhanwati Mahesh
Pratap Patel and another, [1999(1) MPLI 88], Tara vs. Dabla alias Lalita and others, [2002(2)
Vidhi Bhasvar 157=2002(2) MPHT 554], and Kana Mandal (Smt.) vs. State of M.P. and others,
[2010 (IIT) MPWN 47=2010(3) MPHT 278].

5. Itis further submitted that in view of the decision of this Court rendered in the case of Baijulal
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Verma vs. Additional Collector, Chhindwara and others, [2010 (1) MPHT 477], in the absence of
the requisite attestation, the petition filed by the respondent no.3 deserves to be dismissed. It is urged
that the aforesaid aspect has not properly been considered by the Election Tribunal and, therefore, the
impugned order deserves to be set aside.

6. The petitioner has also brought on record the fact that the respondent no.3 had previously filed
another election petition under the same Rules, however, section 36 of the Adhiniyam was also mentioned
in the said election petition which was dismissed by the same Election Tribunal by order dated 19.2.2010
by clearly holding that the election petition under section 36 of the Adhiniyam was not maintainable and
also in view of non-compliance of the mandatory provisions of Rules 3, 4 & 7 of the Rules, but the
Tribunal totally ignoring the aforesaid has entertained the second petition filed by respondent No.3
which is contrary to law.

7. The learned counsel for the respondent No.3, per contra, submits that the election petitioner
respondent no.3 was herself present alongwith her counsel on 24.2.2010 for presenting the petition
before the prescribed authority and, therefore, in view of the decision of the Supreme Court rendered
in the case of Sheodan Singh vs. Mohan Lal Gautam,[AIR 1969 SC 1024], wherein while interpreting
the provisions of section 81 of the Representation of the People Act, 1951, which is not pari materia
to Rule 3 of the Rules, has held that presence of the petitioner at the time of presentation would amount
to proper presentation and, therefore, no fault can be found with the impugned order passed by the
Election Tribunal. The learned counsel for the respondent No.3 further submits that mere omission to
mention the words “attested true copy” in the copies of the election petition would not entail dismissal
of'the election petition as has been held by this Court in the case of Mrs. Indira Singh vs. Mrs. Anjana
Sharma and others[2007(2)],Vidhi Bhasvar 169=2006(4) MPHT 152]. Relying on the aforesaid
decision of the Supreme Court as well as of this Court, it is submitted by the learned counsel for the
respondent No.3 that the order passed by the Tribunal is in conformity with law as it does not suffer
from any infirmity or illegality and does not warrant any interference by this Court.

8. have heard the learned counsel for the parties at length. From a perusal of the documents filed
by the petitioner along with the petition as well as the submission of the learned counsel for the parties,
itis apparent that the election petition, filed by the respondent No.3, was in fact prepared on 23.2.2010
and was thereafter presented and filed on 25.2.2010 as is evident from the first page of the copy of the
election petition filed by the petitioner alongwith the petition as Annexure P-4 and the order sheet of the
Election Tribunal, Annexure P-5. This fact is also clear from the endorsement made by the officer, who
has received the election petition, on the front page of the election petition wherein he has clearly stated
the date as 25.2.2010. The order sheet dated 25.2.2010, Annexure P-5, also indicates that the election
petition was in fact presented by one Shri D. P. Tiwari, Advocate on behalf of respondent No.3.

9. The respondent No.3, in the reply to the objections filed by the petitioner before the Election
Tribunal, copy of which has been filed along with the petition as Annexure P-7, has clearly stated that
the election petition was infact presented on 24.2.2010 by the advocate alongwith whom the election
petitioner respondent No.3 was present and was taken up for hearing on 25.2.2010. However, the
contention of the respondent No.3 is apparently incorrect in view of the order sheet dated 25.2.2010,
Annexure P-5, read in juxtaposition with the front page of the election petition, Annexure P-4, which
clearly establishes that the election petition was in fact filed on 25.2.2010 and not on 24.2.2010 as
stated by the respondent No.3 in her reply to the objections filed by the petitioner.

10. Admittedly, there is no averment or assertion on the part of the respondent No.3 that she was
present along with her advocate on 25.2.2010 and, therefore, the absence of the respondent No.3 on
25.2.2010 is undisputed. From a perusal of the impugned order dated 28.6.2010 it is further clear that
the Election Tribunal, while deciding the petitioner's objections, has totally overlooked this factual aspect
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namely that the election petitioner respondent No.3 was not present alongwith her advocate on 25.2.2010
and, therefore, was not present when the election petition was actually filed on 25.2.2010.

11.Tam also of the considered opinion that the reasoning given by the election tribunal for holding
that the election petition was properly presented and for rejecting the petitioner's objections to the
effect that as the election petition and the documents had been signed by the election petitioner respondent
no.3 herself and had been filed by her advocate, therefore, it was properly presented is apparently
contrary to the provisions of rules 3 & 8 of the Rules as well as the decision of this Court rendered in the
case of Suman Santosh Kumar Patel (supra); Tara (supra) and Kana Mandal (Smt.) (supra), wherein
it has specifically been held that the election petition has to be filed by the election petitioner herself/
himself or by a person specifically authorized in that behalf and that a general Vakalatnama which does
not specifically authorize the advocate to present the election petition does not amount to compliance of
the provisions of rule 3(2) of the rules.

12. Here it would be appropriate to state that the reliance placed by the learned counsel for respondent
No.3 on the decision of the Supreme Court in the case of Sheodan Singh (supra), is also misplaced
and misconceived as the factual situation and matrix obtaining in the present petition is not identical or
similar to the factual matrix obtaining in the matter before the Supreme Court inasmuch as while it was
an established fact in the case of Sheodan Singh (supra), that the election petitioner was present at the
time of presentation of the election petition, in the instant case there is no averment and in fact it is an
undenied fact that the petitioner was not present along with her advocate on 25.2.2010 on the date the
election petition was presented, on the contrary the assertion regarding the presence of the election
petitioner respondent No.3 alongwith her advocate which has been specifically mentioned by her in her
reply to the objections filed by the petitioner, Annexure P-7, is that she was present on 24.2.2010 and
not 25.2.2010.

13. In view of the aforesaid discussion and the decisions of this Court, I am of the considered
opinion that the impugned order dated 28.6.2010 deserves to be set aside on this count alone. As I
propose to set aside the impugned order on this count alone, I do not think it necessary to advert to the
other issues raised by the petitioner in the present petition.

14. In view of the aforesaid discussion, I am of the considered opinion that as the petition, filed by
the election petitioner respondent No.3, was not presented by her in accordance with the requirement
of rule 3 of the Rules by presenting it herself or through an authorized advocate, therefore, it was
required to be rejected and dismissed in view of the provisions of rules 3, 8 and 21 of the Rules.

15. Tam also of the considered opinion that in view of the facts, as discussed above, the impugned
order passed by the Election Tribunal dated 28.6.2010 being contrary to law suffers from the
aforementioned infirmity and illegality, and therefore deserves to be and is hereby set aside. It is,
accordingly, held that the election petition, filed by respondent No.3, stands dismissed and the petition
filed by the petitioner stands allowed.

16. The petition, filed by the petitioner, stands allowed. There shall be no order as to the costs.

Anil Dwivedi for petitioner; R.L. Ariha for respondent No. 1
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IN THE HIGH COURT OF MADHYA PRADESH
BENCH AT INDORE
S.B.:- Hon'ble Mr. S.C. Sharma, J
W.P. No.4097/2015

Smt. Subrigai W/o Bhachriya Bhilala
Versus
State of Madhya Pradesh & Six Others

WRIT PETITION No. 4099 / 2015
Smt. Naajyibai W/o Banwari Bhil

Versus
State of Madhya Pradesh & Four Others
And

WRIT PETITION No. 6732 / 2015
Dule Singh S/o0 Gokul Singh

Versus
M.P. State Election Commission
And Three Others

ORDER
(26.02.2016)

Regard being had to the similitude in the controversy involved in the present cases, the writ petitions
were analogously heard and by a common order, they are being disposed of by this Court. Facts of
Writ Petition No. 4097/2015 are narrated hereunder.

The petitioner before this Court has filed this present writ petition being aggrieved by the order
passed by the Sub Divisional Officer, Bhikangaon in respect of election petition preferred by the petitioner.
The Presiding Officer has dismissed the election petition summarily without framing the issues and
without recording the evidence in the matter.

Learned counsel for the petitioner has placed reliance upon the judgement delivered by this Court
in the case of Ramesh Chandra Bhilala Vs. Bashir reported in 2011 (2) MPWN Note 12 and his
contention is that in the light of the aforesaid judgement, the order passed by the Sub Divisional Officer,
deserves to be set aside.

This Court has carefully gone through the impugned order and after hearing learned counsel for the
parties is of the opinion that the Sub Divisional Officer, has certainly not followed the prescribed
procedure, as prescribed under the M.P. Panchayat Ram Evam Gram Swaraj Adhiniyam, 1955 read
with The M. P. Panchayat Election Petitions Corrupt Practice and Disqualification from Membership
Rules, 1995.

No issues were framed, no evidence was adduced and the election petition has been dismissed in
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amost mechanical manner. There were specific averments in respect of corrupt practice, there were
specific averments in respect of improper counting of votes and without permitting the petitioner to
adduce the evidence and without framing of issues, election petition has been dismissed in a mechanical
manner. This Court is of the considered opinion that the impugned order has been passed without
permitting the parties to lead evidence and is bad in law. Accordingly it is hereby quashed.

This Court has taken a similar view in W. P. No. 6752 /2015 (Balu s/o Bhaanji Bheel Vs. State of
M.P., decided on 08/01/2016).

Resultantly, the matter is remanded back to the Sub Divisional Officer, (Election Tribunal) to
decide afresh after framing the issues and to grant the parties an opportunity to lead evidence. The
parties are directed to appear before the Sub Divisional Officer, on 01/03/2016.

IN W.P.No. 6732/2015 (Dulesingh Vs. M.P. State Election Commission), the impugned order
dated 30/04/2015 is set aside. The parties are directed to appear before the Sub Divisional Officer,
Khilchipur on 01/03/2016.

(S. C. SHARMA)
JUDGE
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IN THE HIGH COURT OF MADHYA PRADESH
BENCH AT INDORE
D.B.:- Hon'ble Justice Shri P.K. Jaiswal &
Hon'ble Justice Shri Mool Chand Garg
WRIT APPEAL No. 235/2010

Nandubai W/o Rai Singh

Versus
Secretary, M.P. State Election Commission, Bhopal & Others

Shri M.A. Bohra, Advocate for the appellant.

Shri Sushil Jain, Advocate for respondent No. 1.

Shri Chandra Shekhar Ujjainia, Panel Lawyer for respondents No. 2 to 4.
None for respondent No. 5.

ORDER

Per PK. JAISWAL, J :-

This intra Court appeal has been filed by the petitioner in writ petition No. 6655/2010, under
Section 2 (1) of Madhya Pradesh Uchcha Nyayalay (Khandpeeth Ko Appeal) Adhiniyam, 2005,
weherby learned Single Judge has held that whether the petitioner is wife of Raisingh or she is Leelabai
projecting herself as Nandubai is purely disputed question of facts and these factual disputes cannot be
decided in the writ petition and dismissed the writ petition with liberty to prefer an election petition, as
per the provisions of M.P. Panchayat Raj Adhiniyam, 1993 read with M.P. Panchayat Nirvachan
Niyam, 1995.

2. Brief facts of the case are that the petitioner submitted her form for election for the post of
member of ward No. 16 of Janpat Panchayat, Jirapur. Ward No. 16 was reserved for Schedule Tribe
women (Mahila) candidate. Total 15 persons including the appellant submitted their applications. After
scrutiny 13 nomination papers were declared as valid. The election was held under the provisions of
M.P. Panchayat Nirvachan Niyam, 1995. The scrutiny of the nomination papers were held under
Section 35 of Madhya Pradesh Nirvachan Niyam, 1995 (for short ‘Nirvavhan Niyam’). Her nomination
paper was accepted by returning officer and at the time of scrutiny of nonination paper, no objection
was raised regarding the identity of the appellant (petitioner).

3. The scheme of Article 243-O (b) of the Constitution of India read in the light of Rule 35 (6) of
Nirvachan Niyam, the decision of the returning officer shall be final subject to review by the Election
Tribunal in duly filed election petition. The order passed by the Returning Officer accepting nomination
paper is not susceptible to review to any other stage or by any aubhority other then Election Tribunal.
It is also significant to note that the rules do not provide any appeal to the Commission or revision suo
- moto or otherwise to the Commission against the order of Returning Officer. These circumstances
make it clear that whatever be the amplitude of power vested in the commission under Article 243 K
and Section 42 of the Act, it does not take in the power upsetting the final decision arrived at by the
Returning officer accepting or rejecting the nomination paper. As per sub-rules 8 of Rule 35 of Nirvachan
Niyam once a nomination paper is accepted and included in the list prepared under sub-rule (8), its
acceptance cannot be set at sought by the Returning Officer.

4. At the time of acceptance of nomination paper no objection was raised by the respondent No.
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5. The election was held on the schedule date by the Returning Officer. After election counting of votes
is conducted. The appellant secured 601 votes whereas respondent No. 5 Santoshibai wife of
Radheyshyam Balai, secured 403 votes only. She immediately after election but before the declaration
of result by the Returning Officer raised an objection on 5.2.2010 that name of the appellant was
erroneously included in the voter list whereas her real name is Leelabai and she is wife of Raisingh. It is
also stated that the first wife of Raisingh had expired on 16.7.1996 in an accident and compensation
was also paid by the Collector in respect of first wife. The name of first wife was Nandubai. The
appellant has submitted a nomination form by showing herself as Nandubai whereas she is Leelabai and
prayed that election be declared as void under Section 21 (1) (c) of M.P. Panchayat Raj Evam Gram
Swaraj Adhiniyam, 1993. The office of collector-cum-District Returning Officer of District Rajgarh,
vide letter dated 09.3.2010 directed the Returning Officer of Janpad Panchayat, Jirapur that as per
letter received from M.P. State Election Commission, Bhopal dated 21.2.2010, no interference by the
State Commission is required and directed to deal with it at your end and decide the objection. The
Returning Officer, after holding an enquiry came to the conclusion that Nandubai died on 16.7.1996
and after her death a sum of Rs. 10,000/- was paid by the Collector as compensation. It is stated that
in the BPL Rashan Card Form, name of wife of Raisingh is mentioned as Leelabai. As per voter list
name of Leelabai did not find place. She filled her nomination paper for ward No. 16 of Janpad
Panchayat, Jirapur as Nandubai and also filed her affidavit showing her name as Nandubai and due to
the aforesaid, at the time of scrutiny her nominatin form was not rejected. At the time of declaration of
result due to complaint filed by the respondent No. 5 Santoshibai, the matter was examined and on the
basis of the fact finding enquiry election of appellant was declared as void by order dated 16.4.2010,
(Annexure P/12). Relevant part of the order reads as under :-
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On the basis of the report of Returning Officer of Janpad Panchayat, her election was declared
illegal & void and the same was communicated to the Secretary, Election Panchayat Commission.

5. Itis this action, which is impugned in the writ petition on the ground that once the scrutiny form
was accepted and no objection was raised by the respondent No. 5 or any other candidate, thereafter,
election was held and she received highest vote, her election cannot be declared as void by the Returning
Officer and she could not hate been deprived to participate in the process of election and the order
passed by the Returning Officer is contrary to the provisions of M.P. Panchayat Raj Adhiniyam, 1993
read with Nirvachan Niyam.

6. The respondents No. 1, 2, 3 & 4 filed their reply and it has been stated that election for the
post of members of Janpad Panchayat has already taken place and in case the petitioner has been
deprived to contest the election, the remedy available to her is to file an Election Petition and the writ
petition filed by the appellant is not mainatainable and prayed for its dismissal.

7. The learned Single Judge disposed of the writ petition by holding that a disputed questions of
fact of fact are involved in the petition. Relevant part of the order dated 28.6.2010 passed in writ
petition reads as under :-

"In the present case, purely disputed question of facts are involved, whether the petitioner
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is wife of Rai Singh or whether she is Leelabai projecting herself as Nandubai. All these factual
disputes cannot be decided in the present writ petition and this Court is of the considered opinion
that the petitioner certainly is at liberty to prefer an election petition, as per provisions of Madhya
Pradesh Panchayat Raj Adhiniyam, 1993 read with Election Rules, 1995, ventilating her
grievances before the appropriate authority.”

8. Rule 21 of M.P. Panchayat Nirvachan Niyam (Election Petitions, Corrupt Practice and
Disqualification for Membership) Rules 1995 (MP) provides the ground for declaring election to be
void. Sub-rule of the same reads as under :-

"21. Grounds for declaring election to be void. - (1) Subject to the provisions of sub-rule
(2) if the specifled officer is of opinion

(a) that on the date of his election the returned candidate who was not qualified or was
disqualified to be chosen to fill the seat under the Act; or

(b) that any corrupt practice has been committed by a returned candidate or his election
agent or by any other person with the consent of a returned candidate or his election agent, or

(c) that any nomination paper has been improperly rejected; or

(d) that the result of the election insofar as it concerns returned candidate has been materially
affected -

(i) by the improper acceptance of any nomination, or
(ii) by a corrupt practice having been committed in the interest of the returned candidate
by a person acting with the consent of the candidate or his agent, or

(iii) by the improper acceptance, refusal or rejection of any vote or the reception of any
vote which is void; or

(iv) by any non-compliance with the provisions of the Act or of any rules or orders made
thereunder, the specified officer shall declare the election of the returned candidate to be void.

(2) If in the opinion of the prescribed authority a returned candidate has been guilty by an
agent of any corrupt practice, but the prescribed authority is satisfied-

(a) that no such corrupt practice was committed at the election by the candidate and every
such corrupt practice was committed contrary to the instructions and without the consent of the
candidate;

(b) that the candidate took all reasonable means for preventing the commission of corrupt
practice at the election, and

(c) that in all other respect the election was free from any corrupt practice on the part of
the candidate or any of his agent;

then he may decide that the election of the returned candidate is not void."

9. On perusal of the aforesaid provisions, it may be seen that improper rejection of the nomination
papers has been made ground for declaring the election to be void. However, improper acceptance of
nomination papers would be a ground only if the result is shown to have been materially affected.

10. It has been submitted by the learned counsel for the appellant that the learned Single Judge
erred in holding that the remedy available with the appellant was to challenge the impugned order dated
16.4.2010 passed by the respondent No. 3 by filing a election petition before the prescribed authority
and not by filing a writ petition before this Court. He submits that respondent No. 3 had no power and/
or jurisdiction to decide the objection raised by the respondent No. 5 after conducting the entire
election and also at the time of declaring the result of election of the appellant and granting certificating
to that effect to the appellant and erred in entertaining the objection raised by the respondent No. 5 and
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declaring the acceptance of nomination form and election of the appellant as void. It is also submitted
that the respondent No. 5 after having lost in the said election from the appellant as she secured only
403 votes whereas appellant secured 601 votes she raised an objection with a motive, which is nothing
but an after thought and inspite clear direction made by M.P. State Election Commission vide its
communication dated 22.01.2010 to the District Election Officer contrary to the provisions of law
entertained the objection and passed the order dated 16.04.2010. It is lastly submitted that once that
the election was held and it came to the knowledge of the every one that appellant is going to be elected
by huge margin no objection can be entertained at the stage of declaring the result of the election and if
respondent No. 5 wants to challenges the said election she can challenge the same by filing election
petition and no other remedy is provided under the M.P. Panchayat Raj Evam Gram Swaraj Adhiniyam,
1993 read with Nirvachan Niyam and prayed that the order of the learned Single Judge be set aside
and order dated 16.4.2010 be quashed.

11. On the other hand, learned Panel Lawyer who is appearing for respondents No. 2 to 4
opposed the writ appeal and submits that appellant submitted her nomination paper in the name of dead
person whereas her name was not found in the voter list. It is prayed that at the time of scrutiny of the
nomination forms, this objection was not raised, but this is definitely materially affecting the election of
members of Janpat Panchayat, Jirapur. Ward No. 16 and, therefore, learned Returing Officer has not
commited any legal error in entertaining the objection and deciding the same under Rule 21 (1) (c) of
the Rules of 1995 and prayed for dismissal of the writ appeal. It is submitted that whether appellant is
Leelabai or Nandubai is a disputed question of facts and the same cannot be decided in the proceding
under Article 226 of the Constitution of India and, therefore learned writ Court has not committed any
legal error in disposing of the writ petition with liberty to raise all these objection by filing an election
petition under Section 122 of the M.P. Panchayat Raj Evam Gram Swaraj Adhiniyam, 1993 (for short
the Adhiniyam) read with M.P. Panchayats (Election Petitions, Corrupt Practices and Disqualification
for Membership) Rules 1995.

12. Section 122 of the Adhiniyam deals with election petition. It reads as under :-
“122. Election Petition. - (1) An elecltion under this Act shall be called in question only by

a petition presented in the prescribed manner :-

(i) in case of Gram Panchyat to the Sub-Divisional Officer (Revenue);

(ii) in case of Janpad Panchayat, to the Collector, and

(iii) in case of Zila Panchayat to the Divisional Commissioner and not otherwise.

(2) No such petition shall be admitted unless it is presented within thirty days from the date
on which the election in question was notified.

(3) Such petition shall be enquired into or disposed of according to such procedures as may
be prescribed.”

The 1995 Rules have been framed by the State Government in exercise of power conferred
on it under Section 95(1) read with sub-sections (1) and (3) of section 122 of the Act. Rule 3 of
the 1995 Rules provides for presentation of election petition. It reads as under :-

“3. Presentation of election petition. - (1) An election petition shall be presented to the
Specified Olfficer during the office hours by the person making the petition, or by a person
authorised in writing in this behalf by the person making the petition.

(2) Every election petition shall be accompanied by as many copies thereof as there are
respondents mentioned in the petition and every such copy shall be attested by the peitioner
under his own signature to be a true copy of the petition."

Rule 4 of the 1995 Rules deals with the parties to the petition. It is relevant to reproduce the
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same .

“4. Parties to the petition. - Where the petitioner in addition to claiming a declaration that
the election, of all or any of the returned candidates is void, claims a further declaration that he
himself or any other candidate has been duly elected he shall join as respondents to his petition
all the contesting candidates at the election.”

Rule 5 provides what an election petition should contain and Rule 6 provides what reliefs
may be claimed by the petitioner. Rule 21 stipulates the ground for declaring the election to be
void.

13. The 1995 Nirvachan Niyam has been framed by the State Government in exercise of the
power conferred on it under Section 95 (1) read with sub-section (1) & (3) of Section 122 of the Act.
Rule 3 of the 1995 Nirvachan Niyam privide for presentation of election petition. Rule 4 of the 1995
Nirvachan Niyam deals with the parties to the petition. Rule 5 provides that an election petition should
contain and Rule 6 provides what reliefs may be claimed by the petitioner. Rule 21 stipulates the ground
for declaring the elction to be void.

14. The Division Bench of M.P. High Court in the case of State Election Commission, Bhopal
v/s. Ras Bihari Raghuwanshi, reported in AIR 1995 Madhya Pradesh 245, has hel that acceptance
or rejection of nomination paper is susceptible to review only by Election Tribunal. The elecltion
commission has no jurisdiction to interfere with it. Para 17 and 20 are relevent of the said decision
which reads as under

“17. In the present case, nomination papers of all but one of the candidates have been
rejected on the ground that there are unauthorized over-writings in nomination papers. Election
commission took the view that these over-writing were made by one of the Election Officers
who tampered with the same. It was on this ground that the Election Commission interfered. It
is true that Art. 243-K (1) of the Constitution and S.42 of the Act vest in the Commission,
superintendence, direction and control of the preparation of electoral rolls for, and the conduct
of election and R.17(3) of the Rules confers on the Commission power to issue such special or
general orders or directions which may not be inconsistent with the provisions of the Act for fair
and free elections. Rule 33(6) declares that the order accepting or rejecting the nomination
paper passed by the Returning Officer shall be final. As observed in N.P. Ponnuswami's case
(AIR 1952 SC 64), the only significance which the rejection of a nomination paper has consists
in the fact that it can be used as a ground to call the election in question. As in the case of Art.
329(b), so also in the case of Art. 243-O(b), it can be said that the provision is enacted to
prescribe manner in which and the stage in which this ground and other grounds which may be
raised in law to call the election in question could be raised. As observed in N.P. Ponnuswami s
case, by necessary implication, it follows from the language of the provision that these grounds
cannot be urged in any other manner or at any other stage and before any other Court. The
scheme of Art. 243-O(b) read in the light of R.33 (6) is that the decision of the Returning Officer
shall be final, subject to review only by the Election Tribunal in a duly filed, Election Petition.
The order passed by the Returning Officer accepting or rejecting the nomination paper is not
susceptible to review at any other stage or by any authority other than Election Tribunal. It is
significant to note that the rules do not provide an appeal to the Commission or revision suo
motu or otherwise to the Commission against the order of the Returning Officer. These
circumstances make it clear that whatever be the amplitude of the power vested in the commission
under Act 243-K and Section 42 of the Act, it does not take in the power of up-setting the final
decision arrived at by the Returning Officer accepting or rejecting the nomination paper. The
Election Commission has no jurisdication to interfere at that stage in that matter.
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20. The last argument advanced by the learned counsel for the appellants is based on Rule
17(3) of the Rules, according to which the Commission has power to issue special or general
orders or directions not inconsistent with the provisions of the Act to ensure free and fair elections.
Learned counsel contended that this power would take in the power to countermand elections
on account of wrongful rejection of nomination papers. We have already indicated that the
scheme of the provisions relevant for the purpose is to treat the decisions of the Returning Olfficer
as final subject only to review by the Election Tribunal. The intervention of the Election
Commission on account of wronful rejection or acceptance of nomination papers would throw
the entire election machinary out of gear and is against the scheme of the provisions. Learned
counsel for the appellants tried to present a horrendous picture of large number of Returning
Officers wrongfully rejecting or accepting nomination papers on account of political or other
motives. An equally horrendous picture can be presented of the Election Commision unnecessarily
interfering and upsetting the entire process of election. We think that either of the views is only
an extreme view which cannot be taken cognizance by the Court. lllegal rejection or acceptance
of nomination papers, even illegal rejection of nomination papers leading to the only one candidate
being left in the field is capable of correction by the Election Tribunal, thereby safeguarding the
legality and purity of election. Rule 17(3) of the Rules cannot be regarded as empowering the
Commission to inteface with the order passed by the Returning Officer accepting or rejecting
the nomination papers. Wrongful acceptance or rejection of nomination paper is a ground which
could be urged in Election Petition under the M.P. Panchayats (Election Petitions, Corrupt
Practices and Disqualification for Membership) Rules. 1991.

15. In the case at hand, nomination form of the appellant of the election petition was accepteed by
the Returning Officer. At the time of scrutiny no objection was raised by the respondent No. 5. Thereafter,
election was held and in the election of Ward No. 16 of Janpad Panchayat, the appellant secured 601
votes. At the time of declaration of the result of election the respondent No. 5 raised an objection
regarding improper acceptance of nomination papers of the appellant. In the instance case, the appellant
has categorically stated that she had filed the documents to show that she was eligible to contest the
election and the returning officer on that basis accepted her nomination form. It needs no special
emphasis to state that at that time of scrutiny a candidate can satisfy the returning officer with regard to
her eligibility. Quite apart from the above, there was no opposition with regard to her eligibility. Under
these circumstances, we are of the considered view that once tha nomination form of the appellant was
accepted by the returning officer and election was held and in the said election she had secured more
votes in comparison to the respondent No. 5, no objection can be raised at the time of declaration of
the result of the appellant.

16. The respondent No. 5, if any way, aggrieved by the improper acceptance of the nomination
form of'the appellant, she can challenge the same by filing a proper election petition before the election
tribunal.

17. In this case, as stated above, the appellant had been orally told that she had won and only
result is to be declared and thereafter, a certificate is to be granted to the appellant. Once the election
process started and voting is completed, the only remedy of aggrieved party is an election petition
under Section 122. At this stage, respondent No. 5 could not have approached the Returning Officer.
The only remedy, therefore available to the respondent No.5 was to file an election petition. The
learned Returning Officer commited an error in accepting the objection and deciding the same in favour
of the respondent No. 5. Her only remedy would be to file an election petition under Section 122. In
such a case, the Court or the Tribunal is bound to consider the objection of the respondent No. 5 and
where case is made out, it may direct for re-election or reject nomination form of the appellant depending
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upon the evidence led by the parties. In the present case, there was obvious error in declaring the
appellant as invalid.

18. The learned returning officer acted dehorse to the provision of the Adhiniyam, 1993 and the
Rules framed thereunder and prior to declaration of the result of the appellant directed for facts finding
enquiry and on the basis of said enquiry declared the election of appellant as void by order dated
16.04.2010 (Annexure P/12). Accordingly, we are inclined to quash the impugned order as well as the
order passed by the writ Court and all subsequent proceedings and direct that the returning officer shall
declare the result of the election of Word No. 16 of Janpad Panchayat, Jirapur and accordingly it is so
directed.

19. Resultantly, the writ appeal is allowed. It is hereby made clear that the appellant shall reap all
the consequences of the quashment of the order dated 16.4.2010 contained in the (Annexure P/12).
There shall be no order as to costs.

(P.K.JAISWAL) (MOOLCHAND GARG)
Judge Judge
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IN THE HIGH COURT OF MADHYA PRADESH
BENCH AT INDORE
S.B.:- Hon'ble Mr. Justice S.C. Sharma, J
W.P.No0.11540/2010

Balram Kumawat
Versus
The Returning Officer, Ujjain & Seven Others

ORDER
(20.09.2011)

The petitioner before this Court has filed this present writ petition being aggrieved by the order
dt. 27/8/2010 passed by the Election Tribunal in Election Petition No. 02/A-89 (21) /2009 —2010.

The contention of the petitioner is that he has participated in an election for the post of Sarpanch
in respect of Gram Panchayat Sipawra, Tehsil Ghatia, Distt. Ujjain and respondent No.2 — Sanjay was
declared as an elected candidate. Petitioner has further stated that an election petition was preferred u/
S. 122 of the MP Panchayat Raj Evem Gram Swaraj Adhiniyam, 1993 and issues were framed by the
election Tribunal. Petitioner has drawn the attention of this court towards the issues framed by the
election Tribunal and there is a specific issue ie., Issue No. C for recount of votes in respect of Polling
Booth No. 18. The further contention of the petitioner is that applications were preferred after counting
was over in respect of Polling Booth No. 18 and 19 on 21/1/10 (Annexure P/10 and P/11) and both
the applications were received by the Returning Officer. Her contention is that her applications were
not entertained by the Returning officer and a specific issue was framed by the Election Tribunal in the
Election Petition preferred by the present petitioner, however, the election tribunal in a most mechanical
manner has dismissed the election petition without deciding the issues framed by the Tribunal by holding
that the applications of the petitioner for recount were considered by the Returning Officer. Learned
counsel for the petitioner has drawn the attention of this court towards last paragraph of the order
passed by the election Tribunal dt. 27/8/10 wherein it has been admitted by the Tribunal that objections
were preferred in the matter of counting of votes and a request was also made for recounting of votes.
The election Tribunal has observed that the objections were considered by the Returning Officer. The
contention of the petitioner is that there is no material on record which establishes that the objections
were considered at any point of time and without deciding the issues on merits, the election petition has
been dismissed mechanically.

Learned counsel appearing for the respondent No.2 has vehemently argued before this court that
the election Tribunal has rightly dismissed the election petition and the objections preferred by the
petitioner were considered by the Returning Officer. He has also argued before this court that the
applications preferred by the petitioner as contained in Annexure P/10 and P/11 dt. 21/1/10 were
considered by the Returning Officer and the election Tribunal has rightly passed the impugned order.
He has prayed for dismissal of the writ petition.

Learned Government Advocate has argued before this court that the election Tribunal has decided
the election petition keeping in view the provisions of the Panchayats (Election Petitions, Corrupt Practices
and Disqualification for Membership) Rules, 1995 and the petitioner has submitted his applications in
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respect of recount only after the counting was over and the applications were received by the Returning
Officer at 8:20 pm and therefore the question of allowing the petition does not arise.

Heard learned counsel for the parties at length and perused the record.

In the present case, it is not disputed by the respondent State or by the private respondent that
two applications were preferred by the present petitioner before the Returning Officer (Annexure P/ 10
and P/11) for recount of votes. Section 80 of the MP Panchayats Nirvachan Niyam, 1995 reads as
under :

80. Recount of votes. (1) After an announcement has been made by the Returning officer or such
other officer authorised by him of the total number of votes polled by each candidate under sub rule (2)
of rule 77 a candidate or in his absence his election agent or his counting agent may apply in writing to
the Returning Officer or such other authorised by him for a recount of all or any of the votes already
counted, stating the grounds on which he demands such recount.

(2) onsuch an application being made the Returning Officer or such other officer authorised by
him shall decide the matter and may allow the application in whole or in part or may reject it in toto if it
appears to him to be frivolous or unreasonable.

(3) every decision of the Returning Officer or such other officer authorised by him, under sub rule
(2) shall be in writing and contain the reasons therefor.

(4) if the Returning officer or such other officer authorised by him, decides under sub rule (2) to
allow an application either in whole or in part he shall -

(a) count the ballot papers again in accordance with his decision;
(b) amend the result sheet to the extent necessary after such recount; and
(c) announce the amendment so made by him.

(5) after the total number of votes polled by each candidate has been announced under sub rule
(2) of rule 77 or sub rule (4) the Returning Officer or such other officer authorised by him shall complete
and sign the result sheet and no application for a recount shall be entertained thereafter:

Provided that no step under this sub rule shall be taken on the completion of the counting until the
candidates and election agents present at the completion thereof have been given a reasonable opportunity
to exercise the right conferred by sub rule (1).

(6) the counted ballot papers shall be bundled and kept in the manner mentioned in sub rule (3)
ofrule 77.

(7) Resultsheets in Form 16, 17, 18 and 19 for Panch, Sarpanch, Member of Janpad Panchayat
and Member of Zila Panchayat respectively prepared by such other officers as are authorised by the
Returning Officer, shall be submitted by them in separate envelopes to the Returning Officer for
compliation and tabulation of votes polled by each candidate.

(8) The Returning Officer on receipt of result sheets under sub rule (7) shall enter of cause to be
entered the total number of votes polled by each candidate contesting for a seat of Sarpanch, Member
of Janpad Panchayat or Member of Zila Panchayat at each polling station of the concerned constituency
in subsequent part or parts of Form 17, 18 and 19 respectively and complete and sign the result sheet.

There is no document on record to establish that the returning officer has considered the applications
preferred by the present petitioner (election petitioner). Not only this, the Election Tribunal except for
observing that it is reflected that the applications of the petitioner were considered, has not referred to
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any evidence. (73 & 2 £). A specific issue was framed by the Election Tribunal in respect of Booth
No.18 and in respect of recount. However, the same has not been dealt with by the Election Tribunal
by taking into account the, evidence adduced during the trial of the election petition. This Court is of the
considered opinion that the matter deserves to be remanded back to the election Tribunal to decide the
issues framed by the Election Tribunal by taking into account the evidence evidence recorded during
the trial of the election petition. The election tribunal after appreciating the evidence and after arriving
at a categoric finding in respect of the issues shall answer the issues as framed in the Election petition
and shall pass a reasoned order in the matter.

Resultantly, the writ petition is allowed. Impugned order dt. 27/8/2010 is accordingly quashed.
Petitioner as well as respondents are directed to appear before the Election Tribunal on 28/9/2011.
The election Tribunal shall decide the election petition in accordance with law as expeditiously as
possible, preferably within a period of 3 months from the date of receipt of certified copy of this order.
With the aforesaid, this petition stands disposed of. No order as to costs.

(S. C. SHARMA)
JUDGE
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HIGH COURT OF MADHYA PRADESH
BENCH AT INDORE
S.B: HON’BLE SHRI JUSTICE VIVEK RUSIA
W.P. No.3896/2016

Gajraj Singh Khichi
Versus
M.P. State Election Commission & Others

Shri Ajay Bagadiya, Advocate with Shri Gajendra Singh for the petitioner. Shri Govind Purohit,
Advocate for respondent No. 1.

Shri Yogesh Mittal, G.A for the respondent No.2.

Shri Manoj Manav, Advocate for respondent No.3.

ORDER
(Passed on 04.08.2016)

Petitioner has filed the present petition being aggrieved by the order dated 30.5.2016 passed by
the S.D.O, Khilchipur by which election of the petitioner to the post of Sarpanch, Gram Panchayat,
Satankhedi, Khilchipur has been set aside.

2. Facts of the case which are not disputed are as under. Vide order dated 7.9.2009 passed by
the S.D.O (Revenue) and the Specified Officer, Khilchipur, respondent No.3 Dule Singh was debarred
from contesting election for a period of six years in exercise of powers conferred under section 40 of
the M.P Panchayat Raj Evan Gram Swaraj Adhiniya, 1955. Respondent No.3 challenged the said
order before the Additional Collector in appeal in which vide order dated 25.09.2009 he has set
aside the impugned order and remanded the case to the SDO, Khilchipur. Being dissatisfied by the said
order respondent No.3 preferred writ petition No.445/2010 before this Court on 19.1.2015. In the
said petition notices were issued to the respondents but no interim relief was granted meaning thereby
the order of debarment of the respondent No.3 dated 7.9.2009 continued in operation.

3. Meanwhile elections of the Gram Panchayat were declared and nomination papers were
invited up to 31.01.2015. Respondent No.3, petitioner and two others viz. Jasrath Singh and Mahendra
Singh submitted their nomination forms. Vide order dated 8.1.2015 nomination forms were accepted
and symbols were allotted. Since the filing ofnomination form by respondent No.3 was accepted
by the Returning Officer two other candidates i.e. Jasrath Singh and Mahendra Singh withdrew their
nomination forms. Later on objection was submitted by the present petitioner that respondent No.3
is disqualified to contest the election of the Gram Panchayat and his nomination paper was wrongly
accepted, the Returning Officer vide order dated 16.01.2015 rejected the nomination form of the
respondent No.3. Being dissatisfied by the order dated 16.1.2015 respondent No.3 preferred a writ
petition before this Courti.e. W.P.N0.448/2015. Vide order dated 27.01.2015 the prayer for interim
relief was rejected by this Court against which a writ appeal was filed i.e. W.A.No0.57/2015 which was
dismissed vide order dated 03.02.2015.

4.After dismissal of the writ appeal respondent No.3 withdrew the writ petition on 16.2.2015
with liberty to avail alternative remedy.
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5. That Jasrath Singh and Mahendra Singh, who happens to be father and brother of respondent
No.3 also filed a writ petition i.e. W.P.N0.451/15. That writ petition was also dismissed with liberty to
file an election petition vide order dated 27.01.2015.

6. That election has been held in which petitioner was elected as Sarpanch unopposed. In
pursuant to the withdrawal of writ petition N0.448/2015 respondent No.3 preferred election petition
before the election Tribunal. The election Tribunal vide order dated 30.4.2015 dismissed the election
petition on the ground that respondent No.3 was disqualified to contest election for a period of six
years. Being dissatisfied with the order dated 30.4.2015 respondent No.3 preferred writ petition
No.6732/15 before this Court.

7. That the writ petition No0.6732/15 came up for arguments along with other writ petitions in
which identical issues were involved. Vide order dated 26.2.2016 all the writ petitions were allowed
and the order of election Tribunal were set aside on the ground that before dismissing the election
petitions issues were not framed and the election petition can only be decided after framing issues and
evidence thereof.

8. After passing the order dated 26.2.2016 election petition of respondent No.3 was restored by
the SDO, Khilchipur. After notice to the respondents in the election petition i.e. present petitioner and
Returning Officer, issues were framed whether nomination form of the election petitioner i.e. respondent
No.3 was illegally rejected and if yes then the effect? In the election petition both the parties led their
evidence on the basis of their pleading.

9. During the pendency of this election petition writ petition N0.445/15 filed on 19.1.2015 by the
respondent No.3 Dule Singh against the order dated 7.9.2009 (i.e. the order passed by the SDO in
which he was debarred for a period of six years) came up for hearing and vide order dated 3.3.2016
petition was disposed of with an observation that the impugned order dated 7.9.2009 will not come in
the way of the respondents in contesting election in future and the same shall not be a stigma for the
petitioner. Before passing this order writ Court has observed that the period of six years of debarment
is over and grant of permission to participate in the process of election which was scheduled in the year
2015 is also over.

10. That the election petition was finally heard by the SDO and vide order dated 30.5.2016 the
election petition was allowed placing reliance over the order passed in the case of Ranvir Singh
vs. State of M. P and another reported in AIR 1995 MP 271 The election Tribunal has set aside the
election of petitioner on the ground that once the nomination paper of the candidate has been accepted
same cannot be rejected by the Returning Officer. There is no provision in the election rules framed
under the Panchayat Raj Adhiniyam to cancel the accepted nomination papers. Being aggrieved by the
order dated 30.5.2016 present writ petition has been filed.

11. T have heard learned counsel for the parties.

12. Shri Bagadiya, learned counsel on behalf of the petitioner submits that once respondent No.3
has been debarred from contesting election vide order date 7.9.2009, therefore, he is not entitled to
contest the election forsix yearsi.e.upto 06.09.2015.The candidate who is disqualified under the
provisions of the Panchayat Act and the Election Rules framed thereunder is not entitled for
contesting the election. The Returning Officer who wrongly accepted the nomination papers initially
due to suppression of facts and disqualified the respondent No.3 has a right to cancel the nomination
papers if it is brought to the knowledge of the Returning Officer that the nomination form was wrongly
accepted. The order debarring respondent No.3 for a period of six years has already been attained
finality and at the time of submitting the nomination papers the said order was in operation, therefore,
it would a futile exercise to permit respondent No.3 to contest election and later on setting aside the

election on the ground of disqualification. Therefore, Returning Officer has not committed any illegality
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in rejecting the nomination paper.

13. The election Tribunal vide order dated 30.5.2016 did not consider the disqualification part of
the election petitioner i.e. respondent No.3 which was core issue before him. The order dated 3.3.2016
passed in W.P.n0.445/2015 was given wrong interpretation. By this order respondent No.3 in the
present petition was permitted to contest the future election but not in the election of 2015, therefore,
impugned order is liable to be set aside.

14. Per contra Shri M.Manav on behalf of the respondent No.3 submited that the election
Tribunal after framing issues especially issue No.1 (a) “whether the nomination paper of the election
petitioner was illegally rejected”. The only issue which was for adjudication before the election
Tribunal and same was rightly considered and decided by the election Tribunal.Under the election
rules there is no authority to the Returning officer to reject the nomination papers once it has been
accepted because after acceptance of the nomination form he became functus officio and once the date
of acceptance and rejection is over he cannot pass any order, therefore, election Tribunal has not
committed illegality in passing the impugned order. In support of his contentions, he has placed reliance
over the decisions of this Court in the case State Election Commission, M.P vs. Ras Bihari
Raghuwanshi and others reported in 1995 JLJ 651 and in the case of Satish s/o Shivnarayan
Rathore and another vs. State Election Commission, Bhopal reported in 2015 (3) MPLJ 405.

15.Counsel for respondent No.1 & 2 has also argued in support of the impugned order and
prayed for dismissal of the writ petition.

16. That undisputedly respondent No.3 was debarred to contest the election for a period
of six years from 07.09.2009 to 6.9.2015. This order was challenged at various stages and
finally affirmed up to this Court in writ petition No0.445/10. During the pendency of these
proceedings before the S.D.O, Additional Collector, Additional Commissioner and the High Court
there was no stay to the effect to disqualification of respondent No.3 to contest the election. During the
pendency of these proceedings elections of various Panchayats were notified in the month of December,
2014 and as per the programme the date of submission of nomination was on 02.01.2015. As on
02.01.2015 respondent No.3 was not eligible to contest the election. Though his nomination paper
was accepted by the Returning Officer on 8.1.2015 but later on vide order dated 16.01.2015 the
same nomination paper was rejected. The rejection of nomination paper was challenged by the respondent
No.3 by way of writ petition N0.448/15 though he was having remedy under Rule 36 of the Election
Rules of 1996. The said writ petition was withdrawn on 16.2.2015, therefore, the action of the
respondents by which his nomination was rejected has attained finality. However, respondent No.3
sought liberty to avail remedy but he filed election petition on the ground that election of Sarpanch
is materially affected due to rejection of nomination. Initially vide order dated 30.4.2015 his election
petition was dismissed. Later on the said order was set aside by the High Court vide order dated
26.2.2016 on the ground that the election petitions are required tobe decided after framing
issues and on evidence. Accordingly the election petitions was restored and finally vide order dated
30.5.2016 the election petition was allowed. Before the order dated 30.05.2016 writ petition No.445/
2010 came up for consideration in which petitioner has challenged the order dated 7.9.2009 by which
he was disqualified to contest the election. The said writ petition was disposed of by passing the
following order.

03.03.2016:
Parties through their counsel.

The petitioner before this Court is aggrieved by the order dated 07.09.2009 by which he
was debarred from contesting election for a period of 6 years. He also prayed for grant of

permission to participate in the process of election, which was scheduled in the year 2015.
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So far as election in question is concerned, the same is already over and the period for
which the petitioner was debarred has also been over.

Resultantly, the present petition stands disposed of with an observation that the
impugned order will not come in the way of the petitioner for contesting the election in
future and the same shall not be a stigma upon the petitioner.
(S.C.Sharma)
Judge
17. In writ petition N0.445/2015 petitioner sought permission to participate in the process of
election which was scheduled in the year 2015 but during the pendency of the writ petition the
election was held and the respondentNo.3 could not contest the election, therefore, this Court
has observed that so far as the election (election 0of 2015) in question is concerned same was already
over. Resultantly, the petition was disposed of with an observation that the impugned order i.e. 7.9.2009
will not come in the way of the petitioner for contesting the election in future. The word 'in
future' means after the present election of 2015, therefore, the effect of this order is that petitioner
himself sought liberty to contest elections in future. At the relevant time of passing of the order dated
3.3.2016 his election petition was pending. The petitioner (i.e. respondent No.3) could have sought
observation that the disqualification by virtue of the order dated 7.9.2009 should not come in the way
of the pending election petition but respondent No.3 himself obtained an order that the present election
i.e. the election of 2015 is over and sought liberty to contest the election in future because by that time
the period of six years of disqualification would be over, therefore, in the considered opinion of this
Court vide order dated 3.3.2016 petitioner has givenup his right to contest the election of2015.
The election petition No.1/C144/2015-2016 is arising out of the election held in the year 2015 and
admittedly at the time of election the disqualification was attached with respondent No.3. The election
Tribunal ought to have framed the issue to this effect.

18. So far as the contention of the respondent No.3 is concerned that the only issue in the
election petition was whether his nomination paper was illegally rejected. The elections under the
Panchayat Act are the statutory elections. To contest such election there is eligibility conditions are
provided under the Panchayat Act & Rules.

19. That under sub section (2) of section 40 of the Panchayat Raj Adhiniyam,1993 a person
who has been removed under sub-section (1) shall be ceased to be a member and shall also be disqualified
for a period of six years to be elected, therefore, by virtue of sub section (2) of section 40 respondent
No.3 was disqualified to contest the election which is an inherent disqualification of a candidate to
contest the election. The scrutiny of nomination paper is provided under Rule 35 of the M.P. Pachayat
Nirvachan Niyam, 1995. Under Rule 35 the Returning Officer is authorized to hold the scrutiny of the
nomination paper on the appointed date. It is further provided that in case of any objection is raised by
the Returning Officer or is made by any other person, the candidate may be allowed time to
rebutit and the Returning Officer shall adjourn the date. Under sub rule (6) theReturning Officer is
authorized to return the nomination paper and the said order is subject to the result of the revision
under Rule 36.A complete procedure has been prescribed under Rule 36 to decide appeal against the
rejection of nomination paper, therefore, at the relevant time respondent No.3 did not resort this remedy
available under Rule 36 to challenge the order dated 16.1.2015 by which his nomination was rejected.
The petitioner has directly filed the writ petition No0.448/15 against the order dated 16.1.2015. The
conduct of respondent No.3 was treated as active suppression and the fact about the disqualification
at the time of submission of nomination paper. Respondent No.3 was not granted interim relief by
writ Court and even writ appeal No.57/2015 was also dismissed. The judgement passed in the case
of State Election Commission, M.P v. Ras Bihari Raghuwanshi and others reported in 1995 JLJ
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651 was considered in writ appeal and interim relief was denied, therefore, at the relevant stage
respondent No.3 was not permitted to participate in the election by this Court because of the
inherent disqualification by virtue of order dated 7.9.2009. This Court in the case of Suresh Choudhary
vs. Atarlal Verma and others in W.P.N0.823/2005 has held that the candidate who is disqualified
is not entitled to contest the election, therefore, even if we hold that the nomination paper is once
accepted cannot be rejected the respondent No.3 would not be entitled to contest election of 2015.
In the case of Suresh Choudhary (supra) this Court has held in paragraphs-12, 13, 14 & 18 as
under:

12. On a perusal of the aforesaid pronouncement of law it is perceivable that the learned
Single Judge has found in that case that the respondent No.6 did not lack the basic qualification
as provided to contest the election. In that backdrop the learned Single Judge distinguished
the case of K.Venkatachalam (supra).

13. Presently, I shall refer with profit to the law laid down in the case of K.Venkatachalam
(supra). In the aforesaid case the Apex Court was dealing with a case where the candidate
had incurred the disqualification prior to the election and knew about it. Their Lordships
came to hold that a writ petition under Article 226 for declaring that the candidate was not
qualified for the Membership was maintainable. Their Lordships in Paragraphs 27 and 28 of
the said decision expressed the view as under:

27.In view of the judgement of this Court in the case of Election Commission of India v.
Saka Venkata Rao, it may be that action under Article 192 could not be taken as the
disqualification which the appellant incurred was prior to his election. Various decisions of
this Court which have been referred to by the appellant that jurisdiction of the High Court
under Article 226 is barred challenging the election of a returned candidate and which we
have noted above do not appear to apply to the case of the appellant now before us. Article
226 of the Constitution can be exercised when there is any act which is against any provision
of law or violative of Constitutional provisions and when recourse cannot be had to the
provisions of the Act for the appropriate relief. In circumstances like the present one, bar of
Article 329(b) will not come into play when case falls under Articles 191 and 193 and whole of
the election process is over. Consider the case where the person elected is not a citizen of
India. Would the Court allow a foreign citizen to sit and vote in the legislative Assembly and
not exercise jurisdiction under Article 226 of the Constitution?

28. We are, therefore, of the view that the High Court rightly exercised its jurisdiction
in entertaining the writ petition under Article 226 of the Constitution and declared that the
appellant was not entitled to sit in Tamil Nadu Legislature Assembly with consequent restraint
order on him from functioning as a member of the Legislative Assembly. The net effect is that
the appellant ceases to be a member of the Tamil Nadu Legislative Assembly. Period of
Legislative Assembly is long since over. Otherwise we would have directed respondent
No.2, who is Secretary to Tamil Nadu Legislative Assembly, to intimate the Election
Commission that Lalgudi Assembly Constituency seat has fallen vacant and for the Election
Commission to take necessary steps to hold fresh election from that Assembly Constituency.
Normally in a case like the Election Commission should invariably be made a party.

14. In this context, I may fruitfully refer to the decision rendered in the case of Shaligram
Shrivastava (supra), wherein in Paragraphs 10 and 16 it has been held as under:

10. At the time of security the Returning Officer is entitled to satisfy himself that a
candidate is qualified and not disqualified. Sub-section (2) of Section 36 authorises him to
hold an enquiry on his own motions, though summary in nature. The Returning Officer
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furnished a proforma to the candidates to be filled on affidavit and filed on or before
the date and time fixed for scrutiny of the nomination paper. Thereafter providing a
proforma, eliciting necessary and relevant information in the light of Section 8 of the Act
to enquire as to whether the person is qualified and not disqualified, is an act or function
fully covered under Sub-section (2) of Section 36 of the Act. The Returning Officer is
authorized to seek suchinformation to be furnished atthe time or before scrutiny. If
the candidate fails to furnish such information and also absents himself at the time of the
scrutiny of the nomination papers, is obviously avoiding a statutory enquiry being conducted
by theReturning Officer under Sub-section (2) of Section 36 of the Act relating to his
being not qualified or disqualified in the light of Section 8 of the Act. It is bound to

result in defect of a substantial character in the nomination.
ddkdkdkdk

16. In the case in hand the candidate had failed to furnish such information as
sought on the proforma given to him and had also failed to be present personally or
through his representative at the time of scrutiny. The statutory duty/power of Returning
Officer for holding proper scrutiny of nomination paper was rendered nugatory. No scrutiny
of the nomination paper could be made under Section 36(2) of the Act in the light of
Section 8 of the Act. It certainly rendered the nomination paper suffering from
defect of substantial character and the Returning Officer was within his rights in rejecting
the same.

18.If the aforesaid provision is read in proper perspective there remains no scintilla of
doubt that the respondent No.1 had deliberately not mentioned the factum of disqualification.
Itis interesting to note that the respondent No.1 has chosen not to file counter affidavit.Other
respondents have categorically and unequivocally stated that respondent No.1 was
proceeded under Section 40 and was removed from the post and disqualification was attached.
This was within the special knowledge of respondent No.1. Despite the same he chose not to
disclose the said aspect. There cannot be any doubt that had the said fact been disclosed his
nomination paper would not have been accepted. In the absence of any counter affidavit and
submissions made by other respondents it is quite vivid that the respondent No.1 has
played fraud on the statute. An election a democratic polity has its sacrosanctity,
respondent No.1 has endeavoured to created a concavity in the same. Such a thing in a
democratic set up is not permissible. He is not entitled to hold the office as he was not eligible
to contest the election. A person who is not entitled to contest the election and the fact is
absolutely tell-tale and clear as day like a shine on the sea-shore and does not require any
inquiry, his continuance cannot be accepted. The writ petition would be maintainable as such
a person cannot be allowed to participate in a proceeding of Jila Panchayat as a Member and
his election has to be declared as illegal. Ergo, a writ of quo warranto would be maintainable
and relief can be granted.

20.Respondent No.3 could not get any relief from this Court because at the relevant time of
election he was disqualified to contest the election. By allowing the election petition or upholding the
order would amount to permitting wrong in perpetuity by this Court.

21.That the wrong acceptance of the nomination paper of a candidate who was not qualified to
contest the election materially affect the result of the election of the returned candidate. The Supreme
Court inthe case of Shiv Charan Singh vs. Chandra Bhan Singh and others reported in
AIR 1988 SC 637 has held that the election of a returned candidate must be allowed to stand and the
Court should not interfere with the same with speculation and conjecture. There is no possibility that
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had the nomination paper of the respondent No.3 was accepted he would have been elected as a
Sarpanch, therefore, mere rejection of nomination paper cannot be a ground to set aside the election.

22. In the impugned order the SDO has set aside the election on the ground that vide order
dated 3.3.2016 the period of six years of disqualification was over in the year 2015 and the
petitioner can be permitted to be participated in the election. That the SDO gave a wrong interpretation
to the order dated 3.3.2016 of this Court. The disqualification and qualification to contest the election
has to be seen when the election was held and not subsequent to that. In the election which was held
in January, 2015 respondent No.3 was disqualified. Subsequently he can become qualify to contest
the election. The election petition was in respect of the election held in the year 2015, therefore, the
qualification and disqualification has to be seen when the election was held not by way of subsequent
development. The election petition has been allowed only on the consideration that now the fresh
election will be held in which respondent No.3 can contest the election.

23. In view of the above discussion, I find that the SDO has wrongly set aside the election of
the petitioner, therefore, the impugned order dated 30.5.2016 is set aside. Petitioner is permitted
to continue to work as Sarpanch.

(VIVEK RUSIA)
JUDGE
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HIGH COURT OF MADHYA PRADESH, INDORE BENCH
SINGLE BENCH : NON. SHRI JUSTICE S.K. SETH
Writ Petition No. 4865/2005

Smt. Urmila Devi W/o. Jagdish Dixit.
Versues
The Returning Officer (Panchayat) & 16 Others.

ORDER
(Passed on 09.04.2008)

Petitioner is aggrieved by order dated 24.10.2005 passed by S.D.O., Indore. By the order
impugned, the election petition preferred by the petitioner against Respondent No.2 was ejected on the
ground of limitation, lack of proper verification and improper presentation of the election petition.

2. Itis not in dispute that election to the office of Surpanch, Gram Panchayat, Chhota Bangarda,
Tehsil & District Indore, were held in 2005. In the said election, Respondent no.2 secured maximum
votes, therefore, she was declared elected to the office of Surpanch. Said election was challenged in an
election petition filed by the petitioner. The election petition was presented on 7.3.2005 by the counsel
for the petitioner before the competent authority as is clear from the order-sheet filed along with this
petition. After notice, the Returning Officer, Respondent No.1, herein, filed reply which was adopted
by the Respondent No.2 as is evident from the order sheet recorded on 7.7.2005. An objection was
taken with regard to maintainability of the election petition on the ground that presentation of the election
petition was not proper and contrary to Rule 3 of M.P. Panchayat (Election Petition, Corrupt
Practices and Disqualification for Membership) Rules, 1995. Relevant extract of Rule 3 of 1995
Rules reads as under :-

“3. Presentation of election petition - (1) An election petition shall be presented to the Prescribed
Authority during the office hours by the person making the petition, or by a person authorised in writing
in this behalf by the person making the petition within thirty days from the date on which the election or
co-option in question was notified.

Itis agreed between learned counsel for the parties that if the presentation of an election petition
is held to be improper, then there is no need to go into the other questions of limitation and improper
attestation of election petition.

3. Learned counsel for the petitioner submitted that Rule 3 of 1995 Rules are only directory in
nature and a mere technical default should not entail dismissal of the election petition without trial.

4. Per contra, learned counsel for Respondent No.2 submitted that the provisions contained in
Rule 3 of 1995 Rules are mandatory in nature and where requirement of provisions is not complied
with, no decision on merit can be given by the Prescribed Authority.

5. After having heard rival submissions of learned counsel for the parties and going through the
material available on record, we find force in the submission of learned counsel for Respondent No.2.
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Rule 3 of 1995 Rules which is pari materia to Rule 3 of 1991 Rules. Rule 3 of 1991 Rules came up for
consideration of this Court in the case of Suman Santosh Kumar Patel V/s. Bhanwati Mahesh
Pratap Patel : 1999 (1) M.P.L.H. 88, in which, after examining various decisions of Supreme Court,
it was held that if the requirement of Rule 3 regarding presentation is not fulfilled, then the election
petition is liable to be dismissed. This Court did not accept the contention that by virtue of Vakalatnama
a lawyer becomes a person authorised by the election petitioner to present the election petition. It was
held that Vakaltnama does not authorise an Advocate in writing to present the election petition before
the competent authority.

6. The presentation of election petition through a lawyer under the provisions of Representation
of People Act, 1951 also came up for consideration before this Court in Ramanlal Surajbhan Premy
V/s. Shivpratap Singh and another : 1978 M.P.L.J. 399 and it was held therein that the presentation
of a election petition u/s. 81 of the Act by the counsel is not a proper presentation and in that eventnality,
the election petition is liable to be dismissed.

7. Inview of the aforesaid settled legal position, the inevitable result is that the election petition
preferred by the counsel on behalf of the petitioner was not properly presented and as such, it was
liable to be dismissed and was rightly dismissed by the competent authority.

8. In view of the aforesaid, it is not necessary for this Court to go into other questions. In the
result, writ petition fails and is hereby dismissed without any order as to costs.

(S.K.SETH)
Judge
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HIGH COURT OF MADHYA PRADESH
PRINCIPAL SEAT AT JABALPUR

Wrti Petition No. 17670/2015

Lad Singh
Versus
Sarjan Singh

ORDER
(28.03.2016)

Shri Vishal Dhagat, learned counsel for the petitioner.
Shri K.C.Ghildayal and Shri Siddharth Seth, learned counsel for respondent No.5.
With consent of the parties, the matter is heard finally at motion stage.

The petitioner has filed this petition challenging the order dated 6.10.2015 passed by SDO-cum-
Authorized Officer, Tehsil Berasiya District Bhopal by which Presiding Officer has allowed election
petition filed by respondent No.1.

Brief facts case are that respondent No.1 has filed election petition before SDO Tehsil Berasiya,
District Bhopal M.P. for canceling the election of the petitioner and declaring him Sarpanch in the said
election. The petitioner got total 358 votes and respondent No.1 got 357 votes and petitioner was
declared elected by one vote. Being aggrieved by election of the petitioner, respondent No. 1 had filed
an election petition. The petitioner has filed the reply to the said election petition and denied all allega-
tions which were made in election petition. The petitioner has raised an objection that Rule 3(2), 7 and
8 of'the election petition corrupt Practices and Disqualification for Membership Rules, 1995 (herein
referred to as the Rules) has not been complied with. As respondent No.1 has not deposited security
cost along with the petition, the petitioner has also filed an application under Order 7 Rule 11 of the
CPC for dismissal of the election petition for non-compliance of mandatory provisions of the rule. The
SDO vide its order dated 30.6.2015 dismissed the application filed by the petitioner. The Presiding
Officer thereafter proceeded to record the evidence of both the parties and allowed the election peti-
tion vide order dated 6.10.2015 and 8.10.2015 and issued direction for recounting of the votes. Being
aggrieved by the order, the petitioner has filed the present petition.

Respondent No.1 has filed their reply and submits that the order passed by Presiding Officer is
in accordance with law and he denied that mandatory provisions for filing election petition were not
complied with. He further submits that the petitioner has failed to point out any deficiency in not com-
plying with the rules. He therefore, prays for dismissal of the petition.

Learned counsel appearing for respondent No.5 submits that the respondent No.5 is the formal
party the matter is between the candidates and, therefore, he has no role to play in the matter.

I have heard learned counsel for the parties. From the perusal of the record I found that the
petitioner has specifically taken an objection in the reply to the election petition that the mandatory
provisions of the Rule 3(2), 7 and 8 of the Election Petition Rules have not been followed by the
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respondent No.1 and the respondent No. 1 has not deposited security cost as per Rule 7 of the Election
Rules along with the Election Petition and, therefore, election petition itself, is not maintainable and it is
liable to be dismissed. Inspite of taking objection in the reply, the SDO has not considered this objec-
tion in the final order.

The Division Bench of this Court in the case of Sarla Tripathi(Smt.) Vs. Smt. Kaushilya Devi
and Others, reported in 2004(2)JLJ 263 has held that Rule 7 and 8 are mandatory provisions and
security cost is required to be deposited at the time of presentation of election petition otherwise
election petition is liable to be dismissed. In the present case the Presiding Officer has not at all consid-
ered this objection and passed the final order and, therefore, the matter deserves to be remanded back
to the SDO to consider the objections raised by the petitioner.

In view of this petition is allowed. The impugned orders dated 6.10.2015 and 8.10.2015 are
hereby set aside and the matter is remanded back to the Presiding Officer to consider and decide the
petitioner's objection regarding non-compliance of the provisions of the Rule 7 and 8 of the Election
Petition Rules and as per the law laid down in the judgment passed by Division Bench of this Court in
case of Sarla Tripathi(Smt.)(supra). 1t is made clear that this Court has not expressed any opinion
on merits of the case.

The SDO is directed to decide the matter and passed the order within a period of one month.
(Ms Vandana Kasrekar)
JUDGE
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HIGH COURT OF MADHYA PRADESH
PRINCIPAL SEAT AT JABALPUR

Wrti Petition No. 6563/2011

Prembai
Versus

S.D.O. Banda

ORDER
(20.06.2011)

Shri Aseem Dixit, learned counsel for the petitioner.

Shri J.K. Jain, learned Dy. Adv. General for respondent no. 1
Shri Alok Vagrecha, learned counsel for respondent no. 2.
Shri Baghel, learned counsel for respondent no. 4, 5 and 6.

Challenging the order dated 28.03.2011 passed by the S.D.O. Banda, Distt. Sagar in the elec-
tion petition filed pertaining to election of Sarpanch of Gram Panchayat Tarapoh in District Sagar, this
writ petition has been filed.

Petitioner was elected as a Sarpanch to the panchayat in question in the election held on 21.01.10.
Respondent no. 2 who had also contested the election challenged the same in the election petition filed
under Section 122 of the M.P. Panchayat Raj Avam Gram Swaraj Adhiniyam and by the impugned
order, the election petition has been allowed.

The main ground of challenge to the impugned order is that the election petition has been decided
without framing of issues and without granting proper opportunity to the parties to lead the evidence on
the issues framed.

Even though various grounds are raised in this writ petition and Shri Vagrecha, learned counsel
for respondent no. 2 refutes the aforesaid but the fact remains that after taking note of the various
judgements of the Supreme Court and by this Court in the case of Kalke Prasad Vs. Rmajilal and
others, 2002 (3) M.P.L.J. 121, it is clear that the election petition cannot be decided without framing
of issues and recording of evidence. It has been held that framing of issues is the mandatory requirement
and the election petition cannot be decided without the same.

Keeping in view the facts and circumstances of the present case, it is clear that the election
petition filed under Section 122 of the M.P. Panchayat Raj Avam Gram Swaraj Adhiniyam has been
decided without framing of issues and on that ground alone, the impugned order is liable to be and is
hereby quashed and the matter is remanded back to the election tribunal to decide the same in accor-
dance with law.

Parties shall appear before the S.D.O. (Revenue) Banda, District Sagar, along with a certified
copy of this order on 4th July, 2011 and on the same being done, the S.D.O. respondent no. 1 shall
proceed to decide the election petition after framing of issues and after giving proper opportunity of
leading evidence to the parties and finalize the petition within a reasonable time.

With the aforesaid, petition stands allowed and disposed of.
(Rajendra Menon)
Judge
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IN THE HIGH COURT OF MADHYA PRADESH
BENCH AT GWALIOR

Class of Case...W.P. No. 2670/2012

Mansingh Parsoda
Versus
Sachiv M.P. Rajya Nirvachan Aayog and others

ORDER
(24.09.2014)

Shri B.S.Dhakad, Advocate for the petitioner.
Smt.Ami Prabal, Advocate for the respondents.

Heard.
Writ Court has made present reference before the Division Bench.

The petitioner contested the election of Ward Member of District Panchayat Guna from Ward
No.1. Respondent No.3 was declared elected by a margin of 113 votes. The petitioner filed an election
petition under the provisions of Madhya Pradesh Panchayat Raj Evam Gram Swaraj Adhiniyam 1993
(hereinafter referred to the 'Act of 1993"). The petitioner also prayed a relief of recounting. The author-
ity vide order dt.9™ August 2011 ordered recounting of votes. When recounting was carried out, the
authority — Collector-District Election Officer Guna found that the ballet papers of polling centers
No.43,44,45,46,47,48,50,51, 54,59, 60,97,276,277,278 and 279 total 16 were damaged due
to seepage and it was not possible to recount them. Hence, the Collector sought the explanation from
the authority that whether counting of earlier votes of those 16 polling centers be counted as it is or the
votes of the polling centers be declared as zero (0) and thereafter the result of recounting be declared.
When the result of recounting was not declared, the petitioner filed a writ petition before this court.

Learned Writ Court has formulated the following substantial question of law and referred the
same to the Hon'ble Chief Justice with recommendation to refer the matter before the Larger Bench :

“If appropriate forum directs recounting of the votes and if'it is found that the votes in certain
polling stations are destroyed, what direction can be issued in this regard ?”

Thereafter, the Hon'ble Chief Justice referred the matter to the Division Bench to answer the
aforesaid reference.

Rule 80 of the M.P.Panchayat Nirvachan Niyam, 1995 (hereinafter referred to the 'Rules of
1995") prescribes recount of votes. The relevant provision of this court is as under :-

“80. Recount of votes.-(1) After an announcement has been made by the Returning Officer
or such other officer authorised by him, of the total number of votes polled by each candidate under
sub-rule (2) of rule 77, a candidate or, in his absence, his election agent or his counting agent may apply
in writing to the Returning Officer or such officer authorised by him, for a recount of all or any of the
votes already counted, stating the grounds on which the demands such recount.
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(2) On such an application being made the Returning Officer or such other officer authorised by
him shall decide the matter and may allow the application in whole or in part or may reject it in toto if it
appears to him to be frivolous or unreasonable.

(3) Every decision of the Returning Officer or such other officer authorised by him, under sub-
rule (2) shall be in writing and contain the reasons therefore.

(4) If the Returning Officer or such other officer authorised by him, decides under sub-rule (2) to
allow an application either in whole or in part, he shall-

(a) count the ballot papers again in accordance with his decision;
(b) amend the result sheet to the extent necessary after such recount; and
(c) announce the amendment so made by him.

(5) After the total number of votes polled by each candidate has been announced under sub-rule
(2) of rule 77 or sub-rule (4) the Returning Officer or such other officer authorised by him shall com-
plete and sign the result sheet and no application for a recount shall be entertained thereafter:

Provided that no step under this sub-rule shall be taken on the completion of the counting until the
candidates and election agents present at the completion thereof have been given a reasonable oppor-
tunity to exercise the right conferred by sub-rule (1).

(6) The counted ballot papers shall be bundled and kept in the manner mentioned in sub-rule (3)
of rule 77.”

In the rule, there is no provision that what would happen when it is not possible to recount certain
votes due to destruction. However, Rule 72 of the Rules of 1995 prescribes fresh poll in case of
destruction, tempering etc. of ballot boxes. The relevant provision is as under :-

“72. Fresh poll in case of destruction, tempering etc. of ballot boxes or due to proce-
duralirregularity.-(1) If at any election -

(a) any ballot box used at a polling station is unlawfully taken out of the custody of the
Presiding Officer or the Returning Officer, or is accidentally or intentionally destroyed or lost or
is damaged or tampered with to such an extent, that the result of the poll at that polling station
cannot be ascertained, or

(b) any such error or irregularity in procedure as is likely to vitiate the poll is committed at
apolling station. The Returning Officer shall forthwith report the matter to the Commission through
the District Election Officer.

(2) The Commission shall on receipt of a report under sub-rule (1) and after taking all material
circumstances into account, either -

(a) declare the poll at the polling station to be void, appoint a day and fix the hours, for
taking a fresh poll at that polling station and direct the District Election Officer to notify the day so
appointed and the hours so fixed in such manner as it may deem fit, or

(b) if satisfied that the result of a fresh poll at that polling station will not, in any way affect
the result of the election or that the error or irregularity in procedure is not material, issue such
directions to the District Election Officer as it may deem proper for the further conduct and
completion of the election.”

From Rule 72 of the Rules of 1995, it is clear that the authority has power to declare the poll at
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the polling stations, where it was found that there was tampering or destruction of ballot papers, to be
void and order re-election, but the aforesaid provision would not be applicable in the present case. The
counting has already been done. Rule 80 of the Rules of 1995 prescribes power of recounting of votes
and also procedure. From the perusal of the aforesaid rule, it is clear that recounting of votes could only
be done if the votes and ballot papers are in good condition. If the ballot papers or votes are destroyed
or damaged, then certainly recounting of those ballot papers could not be done. In such circumstances,
in our opinion, the earlier position in regard to counting of votes, which was before recounting, be
treated as valid.

Hence, we answer the reference to the effect that if it is found that the votes or ballot papers in
certain polling stations are destroyed, then recounting of those ballet papers and votes is not possible
and the earlier counting be treated as final and the remaining votes and ballet papers, which could be
recounted, be recounted accordingly and thereafter the result be declared on the basis of recounting of
votes and earlier counting of votes of those ballet boxes or polling stations or ballet papers, which could
not be recounted subsequently on the ground of damage or destruction.

We answer the reference accordingly. The matter be placed before the Writ Court for deciding
the dispute on merits.

(S.K. Gangele) (S.K.Palo)
Judge Judge

W.P.2670/2012
17.10.2014

Shri B.S. Dhakad, Advocate for the petitioner.
Mrs. Ami Prabal, Advocate for the respondent.
With the consent of parties, matter is finally heard.
Learned counsel for the parties jointly submits that question involved in this matter is decided by

Devision Bench by Order dated 24.09.2014. It is jointly prayed that in terms of said order, this petition
may be disposed of.

The Division Bench opined as under :-

“Hence, we answer the reference to the effect that if it is found that the votes or ballot papers in
certain polling stations are destroyed, then recounting of those ballet papers and votes is not possible
and the earlier counting be treated as final and remaining votes and ballet papers, which could be
recounted, be recounted accordingly and thereafter the result be declared on the basis of recounting of
votes and earlier counting of votes of those ballet boxes or polling stations or ballet papers, which could
not be recounted subsequently on the ground of damage or destruction.”

This petition is disposed of in terms of the order passed by the Division Bench.

Parties are directed to do the needful in accordance with the said direction.

(Sujoy Paul)
Judge
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HIGH COURT OF MADHYA PRADESH
PRINCIPAL SEAT AT JABALPUR

Wrti Petition No.1201/2006

Balkishar Prasar ................... Appellant
Versus
Harishankar & Others .................. Respondents
For the Appelant : Mr. Rajendra Tiwari, Senior Counsel and Mr. Amitabh

Gupta, Advocate

For the respondent No.1: Mr. Mohd. Ali, Advocate
For the respondent No. 8: Mr. S.D. Tiwari, Government Advocate
Present : Hon’ble Mr. Justice Dipak Mishra

Hon’ble Justice Mr. S.R. Waghmare

ORDER
(27.11.2007)

As Per Dipak Misra. J

In this appeal preferred under Section 2 of the MP Uchcha Nyaylyaya (Khand Nyaypeeth Ko
Appeal) Adhiniyam, 2005 the appelant has challenged the defensibility and substantiality of the order
dated 6.11.2006 passed by the learned single Judge in Writ Petition No. 15983/2006.

2. The facts which are imperative to be stated are that the election for the post of Sarpanch,
Gram Panchayat Betul, Tehsil Bina, Distt. Sagar was held on 23.01.2005 Counting took place on
28.01.2005. As asseverated, there were two polling centres, polling centre No. 74 and polling centre
No. 75 On the first counting the petitioner applellant secured 200 votes and the respondent No. 1
secured 241 votes in polling centre No. 74. In polling centre No. 75 the appellant secured 184 votes
and respondent No. 1 secured 145 votes. Thus, both the candidates seured 886 votes each which
resulted in a tie. At that juncture, the first respondent filed an application for recounting of votes. The
said application was entertained and allowed. In recounting one vote which was rejected earlier was
included in favour of the appellant in polling centre No. 74 and in polling centre No. 75 one vote
counted in favour of the respondent No. 1 was rejected as invalid By virtue of this recounting the
appellant received 387 votes and the repondent No.1 received 385 votes.

3. Being aggrieved by the aforesaid declaration of the election result the first respondent filed an
election petition under Section 122 of the M.P. Panchayat Raj Avam Gram Swaraj Adhiniyam, 1993
(hereinafter referred to as the 1993 Act) alleging various facts which related to the irregularities com-
mitted during counting and how the same has materially affected the election results. On behalf of the
election petitioner, the first respondent herein, evidence was adduced to substantiate the assertions
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made in the election petition. Being satisfied the election tribunal by order dated 29.9.2006 directed for
recount of votes.

4. Being dissatisfied with the aforesaid order the appellant preferred. Writ Petition No. 15983/
06 which has been dismissed in limine by the learned single Judge.

5. We have heard Mr. Rajendra Tiwari, learned senior counsel along with Mr. Amitabh Gupta for
the appellant, Mr. Mohd. Ali, learned counsel for the respondent No.1 and Mr. S.D. Tiwari, learned
Governemnt Advocate for the State.

6. Itis contended by Mr. Tiwari, learned senior counsel for the appellant that the learned single
Judge has fallen into error by upholding the order passed by the election tribunal though the election
petitioner had not pleaded how the recounting was necessitous. It is urged by him that in the absence of
pleadings as regards the material facts, the tribunal could not have directed for recount as that tantamounts
to roving and fishing inquiry but the learned single Judge did not appreciate the said facet and gave the
stamp of approval to the order passed by the Prescribed Authority. The learned senior counsel has
futher contended that the reasonings ascribed by the tirbunal are not cogent and germane inasmuch as
it has recorded a finding that the discrepancy in the total number of the ballot papers is not due to
anybody’s willful conduct and that the appellant had no connection with the aforesaid discrepancy as
alleged in the election petition. It is also propounded by him that while passing the order for recount the
tribunal has not disccussed the evidance on record and hence, the order of recount is not in consonance
with the settled law relating to recount of votes. It is also urged by him that after the dismissal of the writ
petition recount has taken place on 8.11.2006 behind the back of the appellant inasmuch as he was not
informed the date of recount and thereby serious prejudice has been caused to him. It is further canvassed
by the learned senior counsel for the appellant that the order of recount is not valid in law and its result
cannot be taken into consideration as the order of recount cannot be appreciated from hind side. It is
his further submission that at the time of recount the vote that was numbered same was counted by the
Returning Officer and, therefore, the assertion of the election petitioner was deliberately incorrect. It is
also urged by him that the assertion that more votes were counted than polled is neither false nor made
in malafide manner inasmuch as the order of recount of the tribunal would clearly show that there was
some mistake by the Returning Officer. It is further contended by him that apart from the assertion that
more number of votes were counted, there were specific pleadings by the election petitioner with
regard to determination of validity of ballot papers and the said allegations were specific in nature and,
therefore, the order of recount and the fall out thereof cannot be found fault with. To buttress his
submission he has commended us to certain decisions to which we shall refer letter on.

7. The learned counsel for the respondents supporting the order passed by the learned single
Judge contended that the learnded single Judge has rightly held that the election tribunal had framed
issues with regard to irregularities commited while recounting and had appreciated the evidence. It is
also urged by him that the tribunal had held that in polling booths no. 74 and 75 total 8§74 votes were
polled whereas counting for 876 votes was done by the Returning Officer. It is submitted by him that
the learned single Judge has adverted to the reasonings given by the Sub-Divisional Officer and found
then to be quite germane to the issue and accordingly the stamp of approval has given to the same by
the learned single Judge.

8. Before we advert to the pleadings and the reasonings for directing recount of votes it is thought
appropriate to refer to the citations commenced at the Bar.

9. In D.P. Sharma Vs. Commissioner an Returning Officer, 1984 Supp. SCC 157 the
Apex Court has laid down as follows :-

It is well established that in order to obtain recount to votes a proper foundation is required to be

laid by the election petitioner indicating the precise material on the basis of which it could be urged by
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him with some substance that there has been either improper reception of invalid votes in favour of the
elected candidate or improper rejection of valid votes in favour of the defeated candidate or wrong
counting of votes in favour the elected candidate had in reality been cast in favour of the defeated
candidate.......”

10. In Satyanarain Dudhani Vs. Uday Kumar Singh & others 1993 SC 367 their Lordships
have expressed the opinion as follows :-

“10........... It is settled proposition of law that the secrecy of the ballot papers cannot be permit-
ted to be tinkered lightly. An order of recount cannot be granted as a matter of course. The secrecy of
the ballot papers has to be maintained and only when the High Court is satisfied on the basis of material
facts pleaded in the petition and supported by the contemporaneous evidence that the recount can be
ordered.”

11. In Vadivelu Vs. Sundaram and others. (2000) 8 SCC 355 a three Judge Bench of the
Apex Court after referring to the decisions rendered in the cases of Satyanarain Dudhani (supra),
Jitendra Bahadur Singh Vs. Shri Krishna Behari. (1969) 2 SCC 433 D.P. Sharma (supra); P.K.K.
Shamsudeen Vs. K.A.M. Mappillai Mohindern, (1989) 1 SCC 526; Ram Sewak Yadav Vs. Hussain
Kamil Kidwai, AIR 1964 SC 1249; S. Raghbir Singh Gill Vs. S. Gurcharan Singh Tohra, 1980 Supp.
SCC 53; R. Narayan Vs. S. Semmalai, (1980) 2 SCC 537 and M.R. Gopalkrishnan Vs. Thachady
Prabhakaran, 1995 Supp. (2) SCC 101 expresssed the view as under :-

“16. The result of the analysis of the above cases would show that this Court has consistently
taken the view that re-count of votes could be ordered very rarely and on specific allegation in the
pleadings in the election petition that illegality or irregularity was committed while counting. The peti-
tioner who seeks re-count should allege and prove that there was improper acceptance of invalid votes
or rejection of valid votes. It only the court is satisfied about the truthfullness of the above allegation, it
can order recount of votes. Secrecy of ballot has always been considered sacrosanct in a democratic
process of election and it cannot be disturbed lightly by bare allegations of illegality or irregularity in
counting. But if it is proved that purity of elections has been tarnished and it has materially affected the
result of the election whereby the deferated candidate is seriously prejudiced, the court can resort to
re-count of votes under such circumstances to do justice between the parties.”

12. In P.H. Pujar Vs. Kanthi Rajashekhar Kidiyappa and others. (2002) 3 SCC 742, has
been held as under :-

........... The petitioner seeking re-count should allege and prove that there was improper accep-
tance of votes or improper rejection of valid votes. If only the court is satisfied about the truthfulness of
the above allegation, it can order recount of votes. Secrecy of ballot has always been considered
sacrosanct in a democratic process of election and it cannot be disturbed lightly by bare allegations of
illegality or irregularity in counting........”

13. In Chandrika Yadav Vs. State of Bihar, (2004) 6 SCC 331 =AIR 2004 SC 2036 the
Apex Court had laid down the following norms :-

“20. It is well settled that an order of recounting of votes can be passed when the following
conditions are fulfilled :
(i) Aprime facie case;
(i) Pleading of material facts stating irregularities in counting of votes;
(i) Aroving and fishing inquiry shall not be made while directing recounting of votes and
(iv) An objection to the said effect has been taken recourse to.”

“21... The requirement of maintaining the secrecy of ballot papers also be kept in view before a

recounting can be directed. Narrow margin of votes between the returned candidate and the election
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petition by itself would not be sufficient for issuing a direction for recounting.”

14.In M. Chinnasamy Vs. K.C. Palanisamy and others, AIR 2004 SC 541 the Apex reiter-
ated the said principles in following terms :-

“28..... Inspection of ballot papers can be ordered when in the facts and circumstances obtaining
in the case, the Tribunal finds it necessary to so direct in the interest of justice. Discovery and inspection
of documents with which the Civil Court is invested with power under the Code of Civil Procedure
when trying a suit may be applied but such an order would not be granted as a matter of course having
regard to the insistence upon the secrecy of the ballot papers. Such an inspection may be ordered when
two conditions are fulfilled :

(1) That the petition for setting aside an election contains an adequate statement of the material
facts on which the petitioner relies in support of his case; and

(i1) the tribunal is prime facie satisfied that in order to decide the dispute and to do complete
justice between the parties inspection of the ballot papers is necessary....”

15. In Tanaji Ramchandra Nimhan Vs. Swati Vinayak Nimhan and others, AIR 2006 SC
1218 th Apex Court in paragraph 8 has opined thus :-

“8 This Court after referring to a number of prior decisions, has held in Mahendra Pal v. Ram
Dass Malanger and others [(2002) 3 SCC 457] that an order of recounting cannot be made as a matter
of course. Unless the election petition had laid the foundation and there was clinching evidence to
support the case set up by the election petitioner, a recount normally could not be ordered........ ”?

16. The present factual material is to be tested on the anvil of the aforesaid enunciation of law. It
is to be seen what has been pleaded in the election petition. It is averred in the election petition that
during counting, 483 and 391 votes were cast in Polling Booths No. 74 and 75 respectively as such
votes were received in the ballot boxes which were checked by the Presiding Offcer. Thus, total votes
counted by the Presiding Officer were 874. During such counting Harikishan, respondent No. 1 was
leading by two votes. Thereafter the agent of the appellant had talked with some person for 15-20
minutes and after that there was a confidential meeting of the respordent No. 5 & 6 which continued for
half'an hour. The agent of the appellant gave an application for recount of votes and accordingly the
Returning Officer announced for recounting. On recounting instead of 874 ballot papers, 876 ballot
papers were found. The respondent No.1 objected to the recounting on the bedrock that there was
total polling of 876 votes at Polling Booths No. 74 and 75. The Returning Officer immediately rejected
the said objection. It is also averred that ballot paper No. 48272 was initially declared invalid since
there was no stamp of any contesting candidate and, therefore, the Presiding Officer on the back side
of said ballot paper noted the ground for rejection of said ballot paper under Rule 76(1) of Nirvachan
Niyam by endorsing ‘Cha’ The Presiding Officer by putting the stamp of ‘Chashma’ on such invalid
blank ballot paper took it into account for recounting and counted the said vote in favour of the appel-
lant by showing that the votes polled in favour of the appellant as 201 at Polling Booth No. 74. Similarly
for ballot paper no. 48201 in respect of Polling Booth No. 75 the Dy. Election Officer on the oral
instructions of Presiding Officer rejected the said ballot paper which was polled in favour of respondent
No.1. Thus, on recount, in Booth No. 74, 240 votes and in Polling Booth No. 15, 145 votes i.e. total
385 votes were polled in favour of the Harikishan, respondent No. 1 and in respect of the appellant
202 votes from Polling Booth No. 74 and 185 votes in Polling Booth No. 75 i.e. total 387 votes were
recorded. Thus, two votes illegally counted in favour of the appelant.

17. The Tribunal after analyzing the pleadings and the evidence on record framed two issues,
namely, whether on account of inclusion of name of the appellant in voters lists of two places the
election was liable to be cancelled and whether during the counting of votes irregularities were commit-
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ted. The Tribunal answered the first issue in favour of the appellant by observing that such an objection
ought to have been taken before the Registration Officer inasmuch only the irregularities committed
during the election process are taken note of by the Election Tribunal. As far as the second issue is
concerned it has been held by the Election Tribunal that on a perusal of Exhibits - P-1, P-2, P-3 and P-
8 it is perceptible that at Polling Booths No. 74 and 75 total votes 483 and 39respectively have been
cast and, therefore, mention of cast of total 876 votes in both the polling booths is doubtful. Thereafter,
after referring to the other aspects the Election Tribunal directed for recount of votes.

18. It is submitted by Mr. Tiwari, learned senior counsel that no case for recount is made out and
in fact, an effort has been made to create a fictitious cause of action to show that there were 874 votes
whereas no one stated about the same before the Election Triburnal. It is also contended by him that the
Election Triburnal has been misled in directing recount of votes and further the present appellant was
not responsible for any discrepancy. Be it noted the learned senior counsel has placed heavy reliance
on many a citations which we have referred to above. He has also heavily relied on the decision
rendered in the case of Janak Singh Vs. Ram Das Rai and others, JT 2005 (2) SCC 249. The
learned single Judge, as is manifest, distinguished the decision rendered in Janak Singh (supra) wherein
the Apex Court has upheld the finding of the High Court which had declined to grant permission for
recount on the foundation that no case for recounting was made out and the said conclusion was arrived
at as there was no specific allegation before the Returning Officer. In the case at hand, it is demon-
strable that the Prescribed Authority after appreciating the pleadings and the evidence on record has
expressed an opinion that at Polling Booths No. 4 & 75 total 874 votes were cast wereas counting for
876 was done by the Returning Officer. The Tribunal has also apprentated the documents, namely,
Exhibits-P-1, P-2, P-3 and P-5 to come to the conclusion that 483 votes were polled at Polling Booth
No. 74 and 391 at Polling Booth No. 75 i.e. total 874 votes. While 874 votes were polled in activality,
the counting reffelected 876 votes. This irregularity was highlighted in the election petition as well as in
the evidence brought on record and the election petitioner was defeated only by a margin of two votes,
after recounting by the Returning Officer. In view of the aforesaid the Election Tribunal thought it appro-
priate to direct for recount of votes

Phool Chand Jain
NOTARY
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HIGH COURT OF MADHYA PRADESH
PRINCIPAL SEAT AT JABALPUR
S.B.:- Hon'ble Smt. Justice Alok Aradhe
Wrti Petition No. 18600/2011

Netlal Panche
Versus
Santosh Matre and others

ORDER

(27.10.2014)

In this writ petition under Article 226 of the Constitution of India, the petitioner has assailed the
validity of the order dated 20.10.2011 passed by the Election Tribunal constituted under the provisions
of Madhya Pradesh Panchayat Raj Evam Gram Swaraj Adhiniyam, 1993 (hereinafter referred to as
the Act) by which the election petition preferred by the petitioner under section 122 of the Act, has
been dismissed. In order to appreciate the petitioner’s challenge to the impugned order, few facts need
mention, which are stated infra.

2. The elcction for the post of Sarpanch for Gram Panchayat Nakshi, Janpad Panchayat Kirnapur,
District Balaghat was notified in the year 2010. The petitioner as well as respondent Nos. 1 to 4
contested the election. The counting of the votes was held on 18.01.2010 and respondent No. 4 was
declared elected, as he had secured four more votes than the petitioner. The petitioner made an appli-
cation for re-count of the votes on 18.01.2010 to the Returning Officer of polling booth No. 153.
However, no decision on the application submitted by the petitioner was taken.

3. The petitioner filed an election petition under section 122 of the Act. The Election Tribunal vide
order dated 10.05.2010 directed re-count of the votes and declared the petitioner as elected on the
post of Sarpanch. The aforesaid order was subject-matter of challenge in Writ Petition N. 6749/
2010(s). A Bench of this Court vide order dated 26.04.2011 allowed the writ petition on the ground
that the order passed by the Election Tribunal is procedurally ultra vires asmuch as, the Elction Tribunal
did not record the evidence of the parties before passing and order of re-count of votes. It was further
held that the election was decided by the Tribunal in violation of Rule 11 of the Madhya Pradesh
Nirwachan Niyam, 1995. Accordingly, the order dated 10.05.2010 passed by the Election Tribunal
was quashed and the matter was remitted to the Election Tribunal to decide the election petition in
accordance with law within a period of three months.

4. The Election Tribunal thereafter by order dated 20.10.2011 inter alia held that the petitioner
had filed an application for re-count of votes in respect of Booth No. 153 which was accepted by the
returning officer. Similarly, it was held that in booth No. 151 and 152, the polling took place peacefully
and neither the candiates nor their agents raised any objection. The Election Tribunal also took into
account the admission made by the petitioner in his cross- examination that the reached the polling
booth No. 153 after the counting of the votes was concluded and the petitioner does not have any
complaint against the returning officer. It was further found that the petitioner in his statement further
admitted that in the application for re-count of votes, did not state that any irregularity was committed
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during the counting of votes. The Election Tribunal also took into account the statement of the witnesses
of the petitioner namely Suresh Kumar, Umesh Prasad and Suresh Prasad, while recording the finding
that during the Polling, nobody had raised any objection. Thus, the Tribunal held that no case for
ordering re-count of votes is made out. Accordingly, the election petition preperred by the petitioner
was dismissed. In the aforesaid factual background, petitioner has approached this Court.

5. Learned senior counsel for the petitioner submitted that the petitioner submitted an application
for re-count of votes which ought to have been considered by the returning officer. It was further
submitted that in any case, is no prohibition under the Act. 1993 or under the Rules prohibiting court or
the Tribunal to direct recount of votes. In support of the aforesaid submission, reliance has been placed
on decision of Supreme Court in the case of Sohanlal vs. Babu Gandhi and others, 2003(2) MPLJ
(S.C.) 215. It was further submitted that while deciding the election petition preferred by the petitioner,
the Tribunal has taken into account exatraneous matters. It was further submitted that even assuming
that the petitioner had not raised any objection before the returning officer regard to irregularity in
counting of votes, the non-raising of objection would not come tin the way of the petitioner in filling the
election petition under section 122 of the Act. In support of aforesaid submission, reference has been
made to decision in the case of Fundi Bai vs. the Sub-Divisional Officer and Prescribed Authority
(Revenue), 2012(3) MPLJ 261. While inviting the attention of this court to averments made in para-
graphs 7 and 8 of the election petition, it was pointed out that there was sufficient material on record
which the Tribunal ought to have taken into consideration while taking decision with regard to re-count
of votes.

6. On the othe hand, Mr. Shashank Shekhar, learned counsel for repsondent No. 4 submitted
that under Rule 80 of the Madhya Pradesh Nirwachn Niyam, 1995, the candidate, or in his absence,
his election agent or his counting agent, is required to make an application stating the ground on which
he demands re-count of votes. It is further submitted that in the application, no grounds were mentioned
by the petitioner for making a demand for re-count of votes. It is further submitted that the Election
Tribunal has taken into account the material available on recond and has rightly come to the conclusion
that no case for re-count of the votes in the facts and circummestances of the case is made out. It is
further submitted that re-count of votes cannot be ordered as a matter of course and merely by making
an allegation by a party. In support of his submission, learned counsel for respondents No. 4 has placed
reliance on a Division Bench decisions of this Court in the case of Ganesh Ram Gayari vs. Bagdiram
and others, 2013(2) MPLJ 447 and Hanumant Singh vs. State of M.P. and others, 2012(3) MPLJ
191. Mr. Sanjay Dwivedi, learned Government Advocate has supported the stand taken by Mr. Shashank
Shekhar, learned counsel for respondent No.4.

7. Before dealing with the rival submissions made at the bar, I deem it appropriate to refer to
the well settled legal position with regard to re-count of votes. When a petitioner seeks the relief of
scrutiny and recount of ballot papers, the petitioner has to offer prima facie proof of errors in counting
and if errors in counting are prima facie established, a recount can be ordered. See: Ku. Sharadha
Devivs. Krishna Chandra Pant and others, AIR 1982 SC 1569. In PK.K. Shamsudeen vs. K.A.M.
Mappillai Mohindeen and others, AIR 1989 SC 640, it has been held that justification for an order of
recount of votes should be provided by the material placed by an election petitioner on the threshold
before an order for recount is made. It has further been held that the reason for this salutary rule is that
the preservation of the secrecy of the ballot is a sacrosanct principle which cannot be lightly or hastily
broken unless there is prima facie genuine need for it. The right of a defeated candidate to assail the
validity of an election result and seeking recounting of votes has to be subject to the basic principle that
the secrecy of the ballot is sacrosanct in a democracy and hence unless the affected candidate is able to
allege and substantiate in acceptable measure by means of evidence that a prima facie case of a high
degree of probability existed for the recount of votes being ordered by the Election Tribunal in the
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interest justice, a Tribunal or Court should not order the recount of votes.

8. Similarly, in Shri Satyanarain Dudhani vs. Uday Kumar Singh and others AIR 1993
SC 367, it has been held that an order of recount cannot be granted as a matter of course and the
secrecy of the ballot papers cannot be permitted to be tinkered lightly. In Vadivelu vs. Sundaram and
others, (2000) 8 SCC 355, it has been once again reiterated that recount of votes can be ordered very
rarely in the election petition and on the specific allegation in the election petition that illegality or irregu-
larity was committed while counting. The petitioner who seeks recount should allege and prove that
there was improper acceptance of invalid votes or improper rejection of valid votes. If the Court is
satisfied about truthfulness of the allegation, it can order recount of votes. Similar view has been taken
in the cases of Chandrika Prasad Yadav vs. State of Bihar and others, (2004) 6 SCC 331 and
Uday Chand vs. Surat Singh, 2009 (1) SCC 170.

9. In the backdrop of aforesaid well settled legal position, facts of the case may be seen. In the
instant case, in paragraphs 7 and 8 of the election petition, the petitioner has averred that in booth No.
153, 43 votes were illegally declared invalid whereas the same were valid votes in fevour of the peti-
tioner. It has further been stated that 43 votes in favour of the petitioner were neither declared invalid
nor counted by the returning officer. The petitioner in paragraph 4 of his examination-in-chief has
admitted that no irregularity took place at the time of polling in three polling booths. In paragraph 7, the
petitioner has stated that 43 valid votes in favour of the petitioner were declared invalid and in para-
graph 8, the petitioner has stated that 43 invalid votes were not counted. Similarly, the agent of the
petitioner namely Manoharlal has stated that one Tulsi Sillare and the returning officer had declared the
votes cast in favour of the petitioner as invalid. It was admitted by him in the cross-examination that no
written complaint was made by him to the returning officer. It has also been admitted by him that in the
affidavit filed on 5.02.2010, he has not stated that valid votes were declared invalid. Thus, if the aver-
ments made by the petitioner in paragraphs 6 and 7 of the election petition as well as as his statement
and staement of his agent is read, it is evident that petitioner has failed to substantiate the allegation with
regard to irregularity in the counting of votes. The petitioner haa failed to disclose any basis for the
assumption that 43 valid votes in his favour were declared invalid by the returning officer. It is also
relevant to mention here that on the date of polling itself, the petitioner had submitted an application
(Ex.P/5) for recount of votes in which no grounds at all were disclosed, except by making bald allega-
tion that there has been irregularity and illegality in the counting of votes. Thus, there is no material on
record to order recount of votes. The petitioner has failed to make any specific allegation so as to
enable this Court to order recount and has further failed to substantiate the averments made in the
petition. The purity of election cannot be tarnished on the routine allegation and there cannot be any
roving or fishing enquiry.

10. For the aforementioned resasons, I do not find any merit in the writ petition. Same fails and
is hereby dismissed.

Petition dismissed.
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HIGH COURT OF MADHYA PRADESH
PRINCIPAL SEAT AT JABALPUR

Wrti Petition No. 89/2015

Jayshri Chandrapuriya
Versus
State of M.P. & Other

ORDER
(19.02.2015)

Shri Maneesh Soni, learned counsel for the pettioner.
Shri Siddharth Seth, learned counsel appears on instructions from respondent No. 2

It is the case of the petitioner who is an elected Sarpanch of Gram Panchayat, Gudha, Janpad Panchayat
Pawai, Distt. Panna that she was elected as a Sarpanch of the Panchayat on 22.06.10 when the first
meeting of the Panchayat was held and in view of the circular dated 15.12.14 issued by the State
Election Commission and para 5 of the said circular indicating that an elected member of the Panchayat
is entitled to complete the entire terms of 5 years to be calculated from the date the person was elected
as Sarpanch, it is said that the general notification for constituting the Gram Panchayat w.e.f. February,
2010 will not apply in the case of the petitioner. It is said that pettioner was elected as a Sarpanch and
assumed office of Sarpanch on 25.06.10. therefore petitioner was entitled to discharge the duties till
she completes the terms of 5 years to be calculated w.e.f. 22.06.2010, i.e. the day she was elected.

Shri Siddharth Seth on instructions from the State Election Commission submits that notification
for constitution of the Gram Panchayat Gudha was issued in January 2010. All the members were
elected and the Gram Panchayats have been constituted much before February 2010 and therefore,
the term of the Panchayat i.e. 5 years has to be calculated from this day. However, as post of Sarpanch
ofthe Gram Panchyat was reserved for a member belonging to Scheduled Tribe community and as no
nomination for election to the post of Sarpanch was received in the orginal election held in February,
2010 after constitution of the Gram Panchayat, a bye-election for election of Sarpanch was held in
June, 2010 wherein the petitioner was elected.

Shri Siddharth Seth clarifies that the contention of the pertitioner and the applicability of the
circular dated 15.12.14 can be accepted only if the Gram Panchayat was itself constituted on 22.06.2010
but in present case, the entire Gram Panchayat was constituted in February, 2010. The elections were
held prior to February, 2010, even for the post of Sarpanch of Gram Panchayat but due to non-
availability of candidates belonging to the Scheduled Tribe community, a bye-election was notified and
itis in the bye-election that petitioner was elected as a Sarpanch on 22.06.10. Accordingly, Shri Siddharth
Seth clarifies on behalf of State Election Commission that petitoner was elected in the bye-election
cannot have now any grievance and, therefore, he submits that petition is misconceived.

Having considered the contentions and on a perusal of the certificates produced by Shri Siddharth
Seth, it is seen that the entire Gram Panchayat was constituted after the elections to the Gram Panchayat

in the State of M.P. were held in the year 2009-10 and the Gram Panchayat was constituted much
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before February, 2010. However, certain difficulties arose due to non-availability or submission of the
nomination form by the candidates belonging to a particular category for the post of Sarpanch and,
therefore, a bye-election was held. As petitioner was elected in a bye-election on 22.06.201, it cannot
be said that Gram Panchayat itself was constituted on 22.06.10. Infact, the Gram Panchayat was
constituted in February, 2010 and after 5 years as the election have been notified now, I see no reason
to interfere into the matter.

Accordingly, finding the submissions made by the petitioner to be misconceived in the light of the
facts that have come on record, this petition is dismissed.

(Rajendra Menon)
Judge
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2013 (II) MPWN 28
S.K. Gangele and D.K. Paliwal, J.J.o

Santosh Raghuvanshi v. State of M.P.
Writ Appeal No. 53 of 2010 (G);
Decided on 08.04.2013.*

(1) Panchayat Raj Evam Gram Swaraj Adhiniyam, 1993 (M.P.) - S. 40(1)(c), Proviso --
prescribed authority has no jurisdiction to pass order of removal of Sarpanch beyond period of
120 days --- proviso is mandatory in nature. 2013(2) JLJ 84 relied on.

(Para 4 and 5)

(2) Constitution of India -- A7t 226 -- for issuance of writ of certiorary -- alternative remedy
is no far. 2013(2) JLJ 84 relied on.

(Para 6)

(1) USTEd IS TS AH WA 37 € 79, 1993 (A1) - &rT 40(1)(31), Wb - d&d U GBR Bl FUY Pl
&6 BT MY 120 3A T 33 4 & UG U1 Hat P 3 a1 3 o8] & - Uq el Uh d & 21 2013(2)
S Ul St 84 3faci §d|

(1 4 ©d 5)

(2) ARA FT T T - 3] 226 - 33T T AR Ht & AT - 3Me[Hicdsd IUAR Jotel a1t | 2013(2) S
Tel St 84 3aciFd|

(&1 6)

ORDER

1. This appeal has been filed by the appellant against the order dated 17.01.2013 passed in WP
No. 281/2013.

2. The appellant was elected as Sarpanch of Gram Panchayat Khamkheda Lashkarpur of Tahsil
Vidisha. On 24.07.2012, appropriate authority i.e. SDO issued a show cause notice to the appellant
that why the appellant be not removed from the post of Sarpanch in accordance with the provisions of
Section 40 contained in MP Panchayat Raj Avam Gram Swaraj Adhiniyam, 1993 (hereinafter referred
to as the ‘Adhiniyam of 1993”). The appellant submitted his reply and denied the allegations. Thereafter,
the SDO passed an order on 31.12.2012 and removed the appellant from the post of Sarpanch.
Against the aforesaid order, the appellant preferred an appeal, that has been rejected by the Collector.
Thereafter, he filed a writ petition, which has been dismissed by the learned Single Judge on the ground
that the appellant could have filed a revision under the provisions of Adhiniyam of 1993.

3. Learned counsel for the appellant has contended that the SDO passed an order of removal
after a period of 120 days, hence, the order passed by the authority is without jurisdiction and power.
For the aforesaid purpose, the learned cousel relied on the judgement of this Court in the case
ofDhanwanti v. State of MP and others reported in 2013(2) JLJ 84, 2013(1) MPLJ 549.

4. This Court in the case of Dhanwanti (supra) has held that the prescribed authority has no
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jurisdiction to pass order of removal of Sarpanch beyond the period of 120 days as mentioned in the
proviso to section 40(1)(c) of the Adhiniyam of 1993. The aforesaid provision is under :-

“40. Removal of office bearers of Panchayat - (1) The State Government or the prescribed
authoirty may after such enquiry as it may deem fit to make at any time, remove an office bearer-

(a) if he has been guilty of miscounduct in the discharge of his duties; or
(b) if his continuance in office is undersirable in the interest of the public :

Provided that no person shall be removed unless he has been given an opportunity to show cause
why he should not be removed from his office. NP provided further that the final order in the inquiry
shall be passed within 90 days from the date of issue of show cause notice to the concerned office
bearer and where the pending case is not decided within 90 days, the prescribed authority shall inform
all facts to his next senior officer in writing and request extension of time for disposal of the inquiry but
such extension of time shall not be more than 30 days.”

5. In accordance with the aforesaid section, the prescribed authority has no power to pass final
order after a period of 90 days in regard to removal of the office bearers of the Panchyat, however, the
period could further be extended for a period of 30 days if the next senior officer of the authority grants
permission of extension of time for disposal of the inquiry. In the case of Dhanwanti (supra), the
Division Bench of this Court has held that the aforesaid proviso is mandatory in nature.

6. In this case, the show cause notice was issued on 24.07.2012 and the order was passed on
31.12.2012, after a period of 120 days. Hence, the order was without jurisdicton. When the order of
removal of the appellant is without jurisdiction, then certainly the writ petition could be entertained even
though there is alternative remedy available because for issuance of writ of certain alternative remedy is
no bar. This point has already been considered in the case of Dhanwanti (supra). The present case is
squarely covered by the judgement as quoted above.

7. In this view of the matter, the appeal is allowed. The order passed by the writ Court and the
orders dated 31.12.2012 passed by the SDO and dated 8.1.2013 passed by the Collector are hereby
set aside. Itis hereby clarified that the authorities are at liberty to take action against the Sarpanch, if'it
is required, in accordance with law. No. order as to costs.

Shivendra Singh and P.S. Raghuwanshi for appellant; MPS Raghuvanshi, Additional Advocate
General for respondent/State; Amit Lahoti for intervener.
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S.K. Gangele, J.
Munni Devi (Smt. ) v. State of M.P.
Writ Petition No. 1368 of 2013(G)
Decided on 7.3.2013*

ORDER

1. The petitioner has filed petition against the order Annexure P/1 dated 18.2.2013 and Annexure
P/2 dated 23.2.2013

2. The petitioner was elected as Sarpanch of the Gram Panchayat in the year 2009. No-confidence
motion was moved against the petitioner before the Sub Divisional Officer. Out of total 21 members,
13 members supported the no-confidence motion and filed their affidavits. The Sub Divisional Officer
appointed the Tahasildar, Bhind as Presiding Officer to preside over the meeting. The date of Meeting
to consider the no-confidence motion was fixed as 9.11.2012. The aforesaid order was challenged
before the Collector on the ground that in accordance with the Madhya Pradesh Panchayat (Gram
Panchyhat Ke Sarpanch Tatha Up-Sarpanch, Janpad Panchayat Tatha Zila Panchayat Ke President
Tatha Vice President Ke Viruddh Avishwas Prastav) Niyam, 1994 (hereinafter referred to as 'the Rules
of 1994") the notice was not issued before seven days. The Collector vide order dated 18.2.2013 set
aside the order of fixing the date of meeting and remanded the case to the Sub Divisional Officer for
convening another meeting. Thereafter, vide order dated 23.2.2013, the Sub Divisional Officer fixed
the date of meeting as 7.3.2013.

3. Learned Senior counsel appearing on behalf of the petitioner has submitted that the order of
Sub Divisional Officer fixing the date of meeting is against law, because in accordance with section
21(3) of M.P. Panchayat Raj Avam Gram Swaraj Adhiniyam, 1993 (hereinafter referred to as 'the
Adhiniyam of 1993'), no no-confidence motion shall lie within a period of six months and the provisions
of the Adhiniyam of 1993 have not been followed in fixing the date of meeting.

4. The arguments advanced by learned senior counsel that no no-confidence motion shall lie
within a period of six months from earlier no-confidence motion in view of section 21(3) of the Adhiniyam
of 1993 could not be accepted. The relevant section is as under :-

"21. (3) No-confidence motion shall not lie against the Sarpanch or Up-Sarpanch within a period
of -

(1) [two and half year] from the date on which the Sarpanch or Up-Sarpanch enter their respective
office;

(i1) six months preceding the date on which the term of office of the Sarpanch or Up-Sarpanch,
as the case may be, expires;

(ii1) [six months] from the date on which previous motion of no-confidence was rejected.”

5. In accordance with the aforesaid section, if the previous motion of no-confidence was rejected,
then within six months another no-confidence motion could not be considered. In the present case, no-
confidence motion was not taken into consideration by the members of the Gram Panchayat, for which,
the date was fixed by the Sub Divisional Officer and that order was quashed by the Collector exercising
revisional power on the ground that seven days' time was not granted to the members of the Gram
Panchayat for consideration of no-confidence motion in accordance with Rule 3(3) of the Rules of
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1994.

6. The next ground of challenge is that when earlier motion was defeated, then second date of
meeting could not be fixed. That, contention also could not be accepted, because when the date of
convening the meeting in accordace with Rule 3(3) of the Rules of 1994 for consideration of no-
confidence motion was held not to be proper, then subsequently, the Sub Divisional Officer has fixed
the date of meeting as 7.3.2013 vide order dated 23.2.2013. The aforesaid order is in accordance
with law and in accodenance with the Rules of 1994.

7. In this view of the matter, in my opinion, there is no merit in this petition. It is hereby dismissed.
No order as to costs.

K.N. Gupta with R.S. Dhakad for petitioner; Smt. Sangeeta Pachori, Deputy Government
Advocate for respondents No. 1 to 3/State; Smt. Ami Prabal for respondent No. 4.
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